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REPORTS OF CASES 

HEARD AND DETERMINED 

BY THE 

JUDICIAL COMMITTEE 


AND THE 

LORDS OF THE PRIVY COUNCIL, 

ON APPEAL FROM THE SUPREME AND SUDDER 
DEWANNY COURTS IN THE EAST INDIES. 


Sheikh Imdad Ali and others ... Appellants^ 

AND 

Mussumat Kootby Begum ... Respo?ide7iL^ 

On Appeal froin the Siidder Dewamiy Adawlnt of 

BengaL 


This suit was instituted by the Respondent, Mns~ 
siiinat Kootby BegiirUt c\dAn\\v\g as her inheritance an 


® Present : Members of X\\g yudicial Committee , — Lord Brougham, 
Lord Campbell, Mr. Justice Erskine, and the Right Hon. Dr. 
Lushington. 

Privy Councillors, — Assessors , — Sir Edward Hyde East, Bart., 
and Sir Alexander Johnston, Knt. 


4 Dec. 1841, 
& 

35 June 1842. 

The fact of 
residence at a 
dlstanceof 900 
miles from the 
placewherethe 
subject matter 
in dispute was 
situate : held 


insufficient to 

bring a party within the exception of the Bengal Regulations of Limitation, 
(III. of 1793, s. 14, and II. of 1805, s. 3;) the party in possession of the 
property being a purchaser for a valuable consideration without notice, and 
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Mussumat 

Kootby 

Begum. 


interest in certain and other real estate situate 

in zillah Patna, alleged to have been the estate of her 
deceased mother, Mussumat Saleha Khanum, and for 
damages on account of the annual produce thereof. 

The Plaint was filed on the 2nd of April 1825 in the 
Provincial Court of Patna, against the Defendants, 
who were in possession of the estates, and claimed to 
be entitled thereto as purchasers for valuable consi- 
deration without notice j and set forth — That Muszu- 
?nai Saleha Khaniim died on the 3rd Bysak, 1207 Fttsly 
(12th April 1800), leaving the Plaintiff,, her only 
daughter, two grandsons, Amin Oolla Khan and Kulb 
All Khan, and one granddaughter, Gu^ety Begum, as 
heirs. That thereupon the whole of her estate, in 
conformity to furraiz (law of inheritance), became di- 
visible into one hundred and sixty shares, eighty shares 
the right of the Plaintiff, sixty-four shares, in equal 
portions, the right of Amm Oolla Khan and Kulh Ali 
Kha 7 i, and sixteen shares the right of Mussumat Gusety 
Begum', that the Plaintiff resided in kusba Paniput, in 
the province of Delhi, subordinate to Shahjehanabad, 
and that Amm Oolla Khan and Kulb Ali Khan, without 
her knowledge, and in her absence, had gifted, sold, or 
otherwise alienated to various persons, through whom 
the Defendants claimed, the whole of the mouzas in 
question, including the share of the Plaintiff, and the 
share belonging to Gusety Begum* ft then stated a 
suit instituted by Gusety Begum, claiming a certain 
share of the property in question, and assigned rea- 


the PlainlifF’s right of action having accrued twenty-five years before the 
institution of the suit. 

Evidence tendered to the Sudder Court on a Petition for review, which 
was refused and the order of refusal not appealed from, though forming 
part of the transcript, cannot be referred to in the argument upon the 
Appeal from the original Judgment. 
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SOUS for not making her a Defendant to the Plaint^ 
and alleged that in consequence of the Plaintiff's dis- 
tant residence, (being upwards of nine hundred miles 
from Patna^ she had no information of these matters. 

The Defendants severally put in their answers, de- 
nying the Plaintiff’s title, but insisting as to some, on 
their right as purchasers for voluable consideration 
without notice, and as to others, on an undisturbed 
possession for fourteen years. 

On the lOth of April 1827, tlie Plaintiff filed a sup- 
plemental Plaint for the purpose of making other 
parties Defendants, who were alleged to be in pos- 
session of some of the property in question, stating, 
that in consequence of her distant residence she was not 
sufficiently informed of the persons who were respec- 
tively in the seizin and possession of the estate in 
dispute, but had learnt the fact from the answers of 
the Defendants. 

On the 14th April 1827, the Plaintiff replied, in- 
sisting on her title to the property in question, and 
alleging that as Amui Oolla Khayi and Kiilb AH Khan^ 
from whom the Defendants claimed, came into pos- 
session by violence, she was entitled to, and claimed, 
the benefit of section iii. of Reg. II. of 1805, which in 
such case extends the period of limitation to sixty 
years, and as it appeared that the first sale or transfer 
made by A^nm Oolla Khan and Kiilb AH Khan was on 
the 20th Bhadoon, 1221 Pusly (21st August or Sep^^ 
tember 1814), and the others subsequent to that date, 
which was less than twelve years prior to the insti- 
tution of the suit, the claim of the Plaintiff was not 
precluded by section ii., Reg. II. of 1805, which 
had been relied upon by the Defendants ; she claimed 
also the benefit of the 14th section of Reg- HI- 
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of 1793, on the ground that she was and had been 
resident in a distant country. She also insisted that 
having been resident in a distant country, and not 
being aware of the sale, her claim was not barred by 
the lapse of time, or possession for above twelve years. 

On the 13th of June 1827, the fourth Judge of the 
Provincial Court of Patna (Mr. Steer) decreed that 
the Plaintiff’s claim was barred by clause 3, sect, iii,, 
Reg. II, of 1805* dismissed the suit with costs. 

From this Decree, the present Respondent appealed 
to the Sadder Dewanny Adawlut of Bengal. 

On the i8th of May 1831, the cause came on for 
hearing before C. T. Sealy, Esq., one of the Judges 
of the Sadder Dewanny Adawlut^ who recorded his 
opinion as follows : — 

“ In my opinion, in this case two things require con- 
sideration : — 

1st. Whether the villages in dispute were the 
estate of Saleha Khantan, or not ? and — 

“2nd. Whether the Plaintiff’s suit was instituted 
within the limited period of hearing, or not ? 

“By the decision of the Provincial Court, confirmed 
by this Court, regarding the case of Gasety Begum 
against Ktdb Aii Khan^ and others, and the law 
opinion of the Moofti of the Provincial Court filed 
in that case, the villages in dispute were proved to 
be the estate of Saleha Khanavi^ and the objections 
and declarations of Ma&samat Becjy Begtmi and other 
Defendants on that subject are inadmissible ; and 
the documents filed by them, unsupported as they 
were by any substantial testimony, are not deemed 
worthy of credit. And as in section iii., Reg. II- of 
1805, it is unequivocally prescribed that the claim 
of a Plaintiff for possession of immoveable property 
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that may have been in the possession of an usurper 
for twelve years, and in the possession of tlie present 
possessor (whether by right of purchase or by any 
other good means) for less than twelve years, is en- 
titled to a hearing and trial, — under this circum- 
stance, and with reference to khtdariit (concealment 
of women for the sake of modesty), and distant resi- 
dence of Plaintiff, her claim, as touching mouza Ru~ 
puspoor-oorf Salarpoor^ and Hissa Chtik, Zahed Tilhar, 
and Churwan^ from the date of sale wliereof, to the 
date of the institution of this suit, a period of twelve 
years having apparently not elapsed, is worthy of being 
decreed to her; and as touching Mohi-ood-deen-poor^ 
and land measuring 3,000 beegas from mouza Chiirvoan^ 
from the date of sale whereof, up to the date of the 
institution of the suit, twelve years having elapsed, 
it is worthy of being dismissed : consequently it is 
ordered, that the decision of the Provincial Court, 
dated 13th of June 1827 C. E,, be modified, that the 
claim of the Appellant touching motiza Rupuspoor- 
ooff Salarpoor and Hissa Chuh^ Zahed Tilhat^ and 
7 noiiza Churwaii^ with the exception of mouza MoJii- 

in the possession of Bypiath Sahoo, and 
with the exception of land measuring 3,ocx> beegas in 
mouza Churwan^ in the possession of Narain Das, be 
decreed to her, and costs of both the Courts, account 
the claim proved be defrayed by Respondents ; and ac- 
count the claim not proved, by Appellant, respectively j 
and that the papers be referred for a second voice. 

On the 31st of Hay 183^# Sudder Dcioanny 
Adawltit made its final Decree, by which, after con- 
curring in the opinion of C. T. Scaly, Esq., it was 
finally ordered and decreed, that the decision of the 
Palna Provincial Court, dated i3lh June 1827, dis- 
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missing the suit of the Plaintiff, be amended in accord- 
ance with the opinion of Mr- Sealy^ as above stated ; 
the costs of the claim proved, to be defrayed by Re- 
spondents ; and the costs of the claim not proved, by 
Appellants, respectively* 

Sheikh Imdad Ali and other Respondents (the pre- 
sent Appellants) afterwards presented a Petition to the 
Court, praying for a review of Judgment, on the ground 
that the lapse of twelve years applied to the village 
of Rupu$poor-oorf Salar poor y it having been in the pos- 
session of Boorham Ali Khayi (the first purchaser) and 
the Petitioners for more than twelve years, and they 
tendered two deeds of sale made by Amin Oolla Khan 
to Bocrham Aliy dated i6th Rajab, 1227 Hijra (26th 
July 1812), for half of Rupuspoory and the other deed 
of sale dated 21st Rablno-saniy 1230 Hijra (2nd April 
1815), for two-fifths of Rupuspoor, in support of their 
allegation. 

The Sadder Dewanny Adawluty on the 21st of No^- 
vember 1831, refused the prayer of this Petition. 

From the above Decree of the 31st of May^ the 
Appellants appealed to his late Majesty in Council; 
the Appellants, however, did not appeal from the order 
refusing a rehearing* 

Pending the appeal, and before it came on for hearing, 
one of the Appellants entered into an agreement with 
the Respondent to compromise and withdraw his appeal, 
and presented a Petition to Her Majesty in Council, 
praying that his name might be erased or withdrawn 
from the proceedings on appeal in England^ and that 
the agreement of compromise might be carried into 
effect under the order and direction of the SiidderQoMit, 

The Petition to withdraw came on for hearing with 
the appeal, and was allowed in the terms of the prayer. 
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On the opening of the case, an objection was taken 
by the Respondent's Counsel, to the Appellants re- 
ferring to or reading as evidence in the appeal the 
documents tendered to the Sudder Court on the appli- 
cation for a review of Judgment, inasmuch as the order 
refusing such application had not been appealed from. 

Their Lordships were of opinion, that as the appeal 
was from the Decree of the 31st of May 1831 only, 
the objection was valid, and that the subsequent order 
not being appealed from, the documents produced to 
the Court ought not to have formed part of the 
transcript. 
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Mr. Miller, Q. C., Mr. L. Wigram, Q. C., and 
Mr. JacksoUy for the Appellants. 

The Appellants are purchasers of the property in 
dispute fora valuable consideration, without notice of 
the Respondents claim, who suffered it to be dealt 
with without preferring any claim, and, moreover, has 
assigned no sufficient reason for the delay in prose- 
cuting her claim for a period of twenty-five years after 
her title accrued. The mere fact of residence in a dis- 
tant country will not prevent the operation of the Regu- 
lations of Limitation. Bhaee-chund and Koosal-chund 
V. Purtab-cimnd Manik-chtmd (a). 

The claim of the Respondent to that part of the 
Altamgak mahals in the possession of the Appellants 
which was purchased by their ancestor from Beejy 
Begum, is moreover barred by sect, xiv., Reg, HI. of 
1793, and clauses ist and 3rd of sect, iii., Reg. II. of 
1805, inasmuch as the same has been held under 
a fair title, within the meaning of the Regulaticns, 
since the 9th of July 1801 ; upwards of twenty-three 
years before the institution of the suit. The claim 

00 I Moore's Indian Appeal Cases, 154. 
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also of the Respondent to that part of the Altamgah 
mahals in possession of the Appellants, which was 
purchased by them from Sheikh Boorham Ali^ is barred 
by the same Regulations, inasmuch as the same was 
held under a fair title, within the meaning of the Regu- 
(lations, twelve years before the institution of the suit. 
Lai Rooderpuriab Sing v. Lai Dhokul Smg {a). Ra- 
daclmrn Mohapatur v, Gunganaraen Mohapattir [b). 
Mussiim7naut Ztiree7iah Beebeey. Khajah Ali (^r). Moo- 
hu77i77tud Yar Khan v. Moohu7n7nud Eesau Khan {d)% 


Mr. Serjeant Spaiikie^ Mr. E, J, Lloyd ^ and Mr. 

Ed77itmd F, Moore, for the Respondent, 

It is proved by the evidence in the cause, that the 
Alta77igah 77iahal in question was the estate of Saleha 
Khanuin, the mother of the Respondent, and that she 
was in the seizin and possession thereof at the time of 
her death ; and by the Mahoinedan law of inheritance 
was entitled to eighty shares of one hundred and sixty 
sliares (as claimed by her Plaint) of the estate of her 
deceased mother. The title cannot be disputed. 

The ordinary period of twelve years for the insti- 
tution of suits, as provided by Reg. III. of 1793, 
sect, xiv., and Reg, IV. of 1805, is not applicable to 
the circumstances of the present case; but with re- 
ference to those circumstances, so far as relates to the 
portions of the estate which are specified in the decree 
of the Sudder Dewaiiny Adawlut, the Plaint was filed 
within the period allowed by the Regulations. Tubeeb 
Shah V. Budder Oodeeji (<?). 


6th July. 



Mr. Justice ErskinE; 

The original proceedings in this case were instituted 


(</) I Mac, Sud. R. 253. 
(r) 3 Mac. Sud. R. 32. 
(^) 3 Mac. Sud. R. 162, 


(b) I Mac. Sud. R. 297, 
{d) 3 Mac. Sud. R. 292. 
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by the present Respondent, Mii^siimat Kooiby Begtun^ 
in the Provincial Court at Patna^ to recover sixty-four 
shares out of one hundred and sixty shares of an Al- 
tavigha 7 >iahal in the zillah of Patna^ comprising several 
villages, which she claimed as her inheritance, derived 
from her mother, Miissiimat Saleha Khanum^ the widow 
of Namah Eneyet Khaiu 

In the Court below, two questions were raised and 
decided. First, whether the mahal in question was 
originally the estate of the Nazvab or of his widow, 
Saleha Khanufn \ and, secondly, whether the claim of 
the Plaintiff, Kootby Begum^ had been barred by the 
lapse of time according to the Bengal Regulations, 

The Provincial Court, without giving any opinion 
on the first point, dismissed the Plaintiff's suit with 
costs, upon the ground that whatever her right might 
have been, her remedy by suit was barred by lapse of 
time, and that her claim was not entitled to a hearing 
by the Court. Against this Decree the Plaintiff ap- 
pealed to the Sudder Dewaniiy Adawlut, and that 
Court, after hearing the appeal on the 31st of De- 
cefnber 1831, decided, first, that the villages in dispute 
had been proved to have been the property of Saleha 
Khanuniy and that the Plaintiff, as her daughter, was 
entitled to one-half as her inheritance; and, secondly, 
that although as to some of the villages tlie claim of 
the Plaintiff had been barred by lapse of time, that as 
to the rest, her remedy had not been taken away by 
the Regulations relied on. 

The Court, therefore, modified the decision of the 
Provincial Court, by affirming its decree as to a part of 
the estate, and decreeing to the Plaintiff the remain- 
der, and apportioning tlie costs between the parties. 

The present Appellants, who had defended the suit 

3 


1841-2. 



Sheikh 
Imdad Ali 
and others 


V. 

Mussumat 

Kootbv 

Begum. 



lO 


CASES IN THE PRIVY COUNCIL 


1841-2. 

Sheikh 
Imdad Ali 
and others 

V. 

Mussumat 

Kootby 

Begum. 


below as purchasers, were dissatisfied with the decision 
of the Sudder Dewanny Adawlut, and appealed to the 
Queen in Council against that part of the Decree that 
affirmed the Plaintiff’s right to recover a portion of 
the property claimed by her. And Her Majesty having 
been pleased to refer such appeal to the Judicial Com- 
mittee, the case was argued before Lord Brougham, 
Lord Campbell, the Judge of the Admiralty, and 
myself, when on the part of the Appellants it was 
insisted, that whatever might have been the original 
title of the Plaintiff below, that her right to recover 
any part of the property had been altogether barred 
by the lapse of time, and that the Decree of the Pro- 
vincial Court ought to have been wholly affirmed. 
Their Lordships acquiesce in this conclusion, and are 
of opinion that the decision of the Provincial Court 
was right, and that the Decree of the Sudder Dewanny 
Adawlut modifying it is wrong. 

In order to explain the ground upon which their 
Lordships have founded their opinion, it will be neces- 
sary to refer more particularly to the facts established 
by the evidence, and to the language of the Regulations 
upon which the question arises. 

It appeared by the evidence that Saleha Khamtm was 
the wife of the Nawab Eneyet Khan Rasikh, and that 
they had three children, two sons and one daughter. 
It is clearly proved by the admissions of those 
under whom the Appellants claim as purchasers, as 
well as by other evidence, that the mahal in question 
was the property of Saleha Khanum, and that she 
having survived her husband, held possession of it 
until her death in 1801. The two sons died in their 
mother’s lifetime. The daughter, the present Re- 
spondent, and the Plaintiff below, was living with her 
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mother at Paniput at the time of the mother^s death. 
The eldest son, Izzud Oollah Khan^ had died without 
issue. Hafiz Oollah Khan, the second son, had died 
only a few months before his mother, and had, down 
to the time of his death, managed the estate for his 
mother. He left three children, two sons and one 
daughter. Under these circumstances, by the 
homedan law of inheritance, the Plaintiff below became 
entitled to one-half of her mother's property, and the 
other half would descend to the children of her brother 
Hafiz. 

These children were Kulb Ali Khan, Amin Oollah 
Khan, and Mussnmat Gusety Begtmi. Upon the death, 
however, of Saleha Khanian in 1801, Kulb Ali Khan 
and Amin Oollah Khan took possession of the whole of 
the estate, and dealt with it as if it were entirely their 
ownj and until the year 1812 neither their aunt nor 
their sister preferred any claim to any part of the 
inheritance. 

On the 4th of March in the year 1S12, Mussumat 
Gusety Begu 7 n, the sister, instituted proceedings in the 
Patna Provincial Court against her two brothers, to 
recover a fifth share of the mahal j and by the Decree 
of that Court, which was afterwards, in the year 1818, 
confirmed upon appeal by the Sudder Dewanny Adaw~ 
luti she recovered one-fifth of the whole estate as her 
share of the inheritance from Saleha Khanum. It is to 
be' observed, that the claim of the sister and the resist- 
ance on the part of the brothers proceeded on the 
assumption that the whole inheritance had descended 
from Saleha Khayium to the children of Hafiz Oollah 
Khan, and that no allusion was made in the course of 
the suit to any claim of their aunt, the present Re- 
spondent, although her name is stated to have been 
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registered in the Collector's Office. It appeared that 
long prior to the commencement of this suit, namely, 
in the year i8oi, Kiclb AH Khan had settled one-half 
of the property which he claimed as his share upon 
his wife, Beejy Begtim ; and Amin Oollah Khan had in 
1805 transferred his share to his son, Ashn Oollah 
Khan ; but neither of these transfers appear to have 
been acted upon further than by having the names 
recorded in the Collector's Office, and the two brothers 
had continued to deal with the property as their own ; 
for in the year 1807, Ali Khan, acting for himself 

and his brother, sold a part of the estate to Baboo 
Bysnath Sahoo, and although in the years 1813, 1814, 
Beejy Begum assumed the power of selling portions of 
the estate, there is no evidence that Azim Oollah Kha7t 
ever acted as owner of any part of the estate under 
the alleged transfer to him ; but, on the contrary, A?ni?i 
Oollah Khan, his father, continued to dispose of the 
estate as if no such transfer had been made, and the 
Appellants at the trial below rested their claim entirely 
upon purchases made from Beejy Begiun and A7nin 
Oollah Khan, 

The dates of those sales, as proved in the progress of 
the suit, were in the years 1813, 1814, within tivelve 
years from the commencement of the Respondent's 
suit, and these dates formed the foundation of the 
Decree of the Sudder Adawlnt, which decided, that 
the Plaintiff’s remedy had been barred as to Mohi-ood- 
deeUy sold by Kulb Ali Kha^i in 1807 — oiore than 
twelve years before the commencement of the suit, but 
was not barred as to the residue, which did not appear 
by the evidence to have been sold before the years 
1813 and 1814. 

After the Decree had been pronounced, the Appel- 



ON APPEALS FROM THE EAST INDIES. 



lants petitioned to have the cause heard again, and to 
be allowed to put in evidence other Deeds, to prove, 
that as to another portion of the estate, the renriedy of 
the Plaintiff had been barred by a sale beyond the 
twelve years, namely, in to Boorharn AH Khayi^ 

from whom the Appellants purchased that portion in 
1S24. The Court however refused, and we think 
properly, to re-open the case, for the purpose of ad- 
mitting evidence which ought to have been produced 
in the first instance, and there is no Appeal from 
that refusal ; the question therefore for decision is, 
whether, under the circumstances of the case, the 
remedy of the Plaintiff had been barred by the adverse 
possession of Kiilb AH Khan and Amin Oollah Khaii^ 
from the year 1800 to 1825, 

The answer to this question depends upon the 
construction of the Bengal Regulations, namely, 
Reg. III. of 1793, s. 14, and Reg. II. of 1805, s. 3. 
By Reg. III., s, 4, Zillah and City Courts are pro- 
hibited hearing, trying, or determining the merits 
of any suit whatever against any person or per- 
sons, if the cause of action shall have arisen twelve 
years before any suit shall have been commenced on 
account of it — -unless the complainant can show by 
clear and positive proof that he had demanded the 
money or matter in question, and that the Defendant 
had admitted the truth of the demand, or promised to 
pay the money ^ or that he had directly preferred his 
claim within that period, for the matters in dispute, to 
a Court of competent jurisdiction, to try the demand, 
and shall assign satisfactory reasons to the Court why 
he did not proceed in the suit ; or shall prove that 
either from minority or other good and sufficient cause 
he had been precluded from obtaining redress. 
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Now in this case the Plaintiff^s cause of action arose 
twenty-five years before the commencement of the 
suit, and no other suit was ever instituted by her on 
account of it. Her claim therefore is clearly barred^ 
unless she can by proof bring herself within one of the 
exceptions. The only exception under this Regulation, 
from which any protection has been claimed, is the 
last, namely, that she has been precluded from obtain- 
ing redress by a good and sufficient cause; and the 
cause relied on, is the distance of her residence from 
the estates in dispute, and from the tribunal before 
which alone she could have preferred her claim. It 
appears by the evidence that the Plaintiff lived at 
Panipiiti several hundred miles from Patna ; but as 
the distance in 1800 could have afforded no greater 
impediment to the appointment oi 2. Mokhtar lo 
force her rights, than it did in 1825, the only way in 
which it can be said to have precluded her from obtain- 
ing redress, would be, by keeping her in ignorance of 
the manner in which her rights had been usurped by 
her nephews ; but it must be remembered that her 
mother died at Panipiit, and that her right to one half 
of the estate devolved upon her immediately upon her 
mother^s death, and that her not receiving any remit- 
tances on account of the estate must have afforded 
sufficient notice to her, that some one must be usurp- 
ing her rights, and this not for one or two years only, 
but for a series of more than twenty years, during 
which time she appears to have made no inquiry, nor 
to have instituted any proceedings to assert her claim, 
but permitted her nephews to hold themselves out to 
the world as the sole owners of the estate. 

When, therefore, the question arises between the 
purchasers of an estate from persons who had" been 
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thus permitted to hold themselves out to the world for 
more than twelve years before the purchase, and an 
owner, by whose neglect they had thus been enabled 
to assume the character of proprietors, the Court 
ought to have some other facts than mere distant resi- 
dence, to make out the proof of some good and suffi- 
cient cause that had precluded an earlier assertion of 
a right that must have been well known to the claim- 
ant from the beginning. The Appellants had every 
reason to assume that the two nephews were the 
owners, not only from their long and undisputed pos- 
session, but also from the circumstance, that when a 
claim to some share was, in the year 1812, asserted by 
the sister, no suggestion of the Plaintiff's claim was 
interposed by her or on her behalf. 

Let us then see whether there is anything in the 

Regulations of 1805, that open to the Plaintiff the 

doors of the ^illah Court, which the Regulations of 
1793 had closed. 

By Reg. IL of 1805, s. 3, it is declared that the 
limitation of twelve years, fixed by the Regulation of 
* 793 * “shall also not be considered applicable to any 
private claims of right to lands, houses, or ether per- 
manent immoveable property, if the person or persons 
in possession of such property, when the claim of 
right thereto may be preferred in a competent Court 
of Judicature, shall have acquired possession thereof 
by violence, fraud, or any other unjust, dishonest means 
whatever 5 or if such property shall have been so ac- 
quired by any other person or persons from whom the 

actual occupant or occupants may have derived his or 

their title, and shall not have been subsequently held 
under a just and honest title (such as inheritance, pur- 
chase, fair donation, or any other fair title, believed to 


1841-2. 



Sheikh 
Imdad Ali 
and others 


V. 

Mussumat 

Kootby 

Begum. 



CASES IN THE PRIVY COUNCIL 



1541-^. 

Sheikh 
Imdad Ali 
and others 

V. 

Mussumat 

Kootby 

Begum, 


have conveyed a right of possession and property), 
during a period of twelve years, antecedent to the time 
of preferring a claim of right tliereto, in a competent 
Court : provided that such violent, fraudulent, unjust 
or dishonest acquisition, be established to the satisfac* 
tion of the Court in which the claim may be preferred; 
or if the suit be appealable to the satisfaction of the 
proper Court of Appeal,” And by the 3rd clause of the 
same section, after prohibiting the Courts from taking 
judicial cognizance of any suit preferred after sixty 
years* non-prosecution, the Regulation proceeds to de- 
clare, that ' although the property claimed may have 
been acquired by an insufficient title within the period 
of sixty years, if the property so acquired shall have 
descended by inheritance to the person in possession, 
when the claim is preferred, or if such person shall 
have obtained just and honest possession thereof by 
purchase, fair donation, or by any other title be- 
lieved to be just and valid, and not appearing to be in 
any respect collusive, for the purpose of depriving 
Plaintiff of his right, and either such occupant him- 
self, or any other person hi his behalf, or from whom 
the property may have been obtained under any of the 
titles aforesaid, or the whole in succession shall have 
held quiet and unmolested possession under a title 
believed to be just and valid during a period of twelve 
years antecedent to the claim thereto being preferred 
in a competent Court, the provisions made in the ist 
and 2nd clause of that section shall not be considered 
applicable to any private claims to property so circum- 
stanced, which are therefore to be deemed inadmissible 
as heretofore after twelve years from the origin of the 
cause of action, unless the same be cognizable under 
the exceptions and provisions already in force. 
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Under this Regulation the Plaintiff contends that 
although her claim was not preferred to any compe- 
tent Court till more than twelve years after her cause 
of action had arisen, yet that as her nephews had ac- 
quired possession of the property by unjust and dis- 
honest means, and as the purchase by the Appellants, 
however fair and just, had been made within twelve 
years, neither they nor any person under whom they 
claimed, had, during a period of twelve years, ante- 
cedent to the time of preferring her claim, held under 
any fair title believed to have conveyed a right of pos- 
session and property, and therefore that the prohibi- 
tion contained in the Reg, III. of 1 793, s. 14, was not 
applicable to her case. 

In considering the provisions above referred to, it 
must be kept in mind that one, the main object of 
these laws of limitation, is to protect an honest pur- 
chaser from the consequences of an owner's neglect to 
assert his rights, and thus giving to a usurper the 
semblance of a title which he did not really possess, 
and that by the express words of the Regulation, the 
proof of the fraudulent, unjust, or dishonest acquisi- 
tion is thrown upon the Plaintiff. It is necessary 
therefore to ascertain what is meant by an unjust or 
dishonest acquisition : it is obvious from the 3rd clause 
of the section, that it is not intended to include every 
acquisition without a just title j for by that clause, ac- 
quisitions are protected that have been obtained by 
any title believed to be just and valid, though in reality 
insufficient. It must be necessary, therefore, for a 
Plaintiff, in the first place, to show that the person 
under whom an occupant, by just title, acquired within 
the twelve years, derives his title, had acquired his pos- 
session by a title which he did not at the time believe 
to be just and valid. 
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The Plaintiff in this case contends, that as her 
nephews must have known that one half of the inhe- 
ritance belonged to her, and as they must have known 
that she was still alive, their assumption of the entire 
property was a dishonest acquisition, and could not 
have been claimed by them under any title which they 
believed at the time to be just and valid* It cannot be 
denied that there are many circumstances leading to a 
strong suspicion that this was the case, and the Sud- 
der Adawlut appears so to have considered it. 

But strong as the grounds of suspicion undoubtedly 
are, their Lordships do not consider the facts proved as 
sufficiently establishing, to their satisfaction, that the 
nephews knew that they had no right to the. whole 
estate. They may have originally taken possession 
under the belief that their father Hafiz had acquired a 
title to the property of which he had been in possession 
up to his death. They may have been ignorant of the 
existence of their aunt, or of her title to any share of 
the property. 

There is no evidence of their being aware of either: 
that they were so, could only be matter of conjecture; 
but fraud and dishonesty are not to be assumed upon 
conjecture, however probable. 

But to avoid the effect of the lapse of time, the 
Plaintiff must establish the existence of conscious in- 
justice by proof. Their Lordships think this has not 
been done, and, therefore, they will advise Her Majesty 
to reverse the Decree of the Sudder Dewanny Adawlui 
and affirm the Decree of the Provincial Court, con- 
demning the Respondent in costs, in both the Courts 
below j but their Lordships are of opinion that each 
party should bear their own costs of the Appeal to Her 
Majesty in Council. 
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The Bank of Bengal ... Appellants, 

AND 

Radakissen M itter ... , . . RespondenU"^ 

On Appeal fro7n the Equity Side of the Supreme Cozirt 

of Bengal. 

This was an Appeal from a decree in a cause insti- 
tuted by the Respondent against the Appellants and 
others, to restrain the Appellants from proceeding to 
enforce the payment of certain Bills of Exchange drawn 
by the Respondent on, and accepted by, the firm of 
Fergusson & Co., and discounted on their behalf by 
the Appellants, the Bank of Bengal. 

® Present : Lord Brougham, Mr. Baron Parke, Vice-Chancellor 
Knight Bruce, and The Right Hon. Dr, Lushington. 

Privy Councillors, — Assessors, — Sir Edward Hyde East, Bart., 
and Sir Alexander Johnston, Knt. 

Bills on the Bank of Bengal \ and, for securing, as well the repayment of 
the principal sum due on these Bills and interest, as of all and every sum 
or sums which the Bank had already advanced orshould advance on ac- 
count of the drawers, deposited as collateral securities various quantities of 
Chili copper of a larger amount in value than the advances then made. 
By a condition in these Bills, the Bank were authorized, in default of pay- 
ment within the time stipulated, to dispose of the copper by public or private 
sale, and to reimburse themselves the principal and interest due thereon. 
Shortly afterwards, Fergusson & Co. failed, and Assignees of their estate and 
effects were appointed under the Indian Insolvent Act. On presentation to 
A. of the first of the renewed Rills, he served notice on the Bank not to 
part with the securities so deposited with them, alleging that the Bills drawn 
and renewed by him, were accommodation bills, for which he had not re- 
ceived any consideration, and were renewed on the faith of the securities 
being applicable to their discharge. The Assignees of Fergusson & Co. 
redeemed the copper by paying to the Bank the amount of the principal and 
interest duo upon the Bills drawn by Fergusson & Co. All the Bills drawn 
by A, were dishonoured, and the Bank of Bengal brought an action against 
A. for their amount. On a Bill filed by A., the Bank were restrained by 
injunction from proceeding with the action at law. Held on Appeal by the 


28th June, 
1842. 
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In 1832, the Appellants having agreed to discount 
Bills to the amount of S. R. 450,000 on account 
of Fergusson & Co., five Bills were drawn by the 
Respondent, on behalf of that firm, upon one Durpo^ 
7 iarain Gangooly^ a sircar or manager in their employ, 
by whom they were indorsed, and accepted by the ^ 
Appellants. 

The Bills were severally made payable three months 
after date, in accordance w'ith the provisions of sec- 
tion 15 of the Charter of Incorporation of the Bank of 
Bengal^ which prohibits the Bank from discounting 
any negotiable securities that have a longer period to 
run# 

These Bills being, as it was alleged, merely accom- 
modation Bills for the firm of Fergusson & Co., and 
drawn by the Respondent, upon an understanding 
with them, that he should run no risk on their ac- 
count, were, with one exception, never paid, but from 
time to time, and as they became due, were renewed 
by the Respondent, other Bills being substituted in 
their stead, the five last of which bore date respectively 
the 2nd, 6lh, and 28th days of September 1833, and 
were collectively for the sum of S. R. 400,000 ; 50,000 

having been paid on their account. 

Besides the Bills thus drawn and renewed by the 
Respondent, the Bank of Bengal were in possession of 
three Bills of the same dates drawn by Fergusson & Co. 
in their own names, and accepted by the Appellants, 


Judicial Committee, discharging the Injunction and reversing the Decree of 
the Supreme Court, that, under the circumstances, the redemption of the 
securities was a sale within the meaning of the condition contained in the 
deposit B'KJs, and that such sale was not a release to A. as surety for the 
previous Bbis, the condition not being that the copper or the proceeds 
thereof should^e applied preferentially or yiari /nssw with the other debts, 
but simply in to the Bank, of the principal and interest due 

upon the Bills. ^ 

\ 
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together with a quantity of copper, deposited as colla- 
teral security for the payment thereof. 

Each of these Bills was similar in form, varying only 
in the amount and value of the collateral security. 
The first, dated the 2nd September 1833, was as 
follows : 
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“ Bank of Bengal^ 2nd September 1833. 

** Three months after date we promise to pay to 
George Haley ^ Treasurer of the Bank of Bengal^ on 
account of the said Bank, the sum of sicca rupees 
(245,600) two hundred and forty-five thousand and 
** six hundred, with interest at the rate of four (4) 
** rupees (4) four per cent, per annum, and for se- 
curing the repayment as well of the said principal 
“ sum, and interest, at the rate aforesaid, as of all and 
” every sum or sums which the said Bank of Bengal^ 
** or the Treasurer of the Bank for the time being, or 
any other person or persons on account of the said 
“ Bank, have already advanced or paid, or have en- 
gaged to advance or pay, or shall or may at any 
** time or times hereafter advance or pay, or become 
“ engaged to advance or pay to, or on our account, or 
“ to or on account of us, or any or either of our 
** executors or administrators, or representatives, or 
** any or either of them together, with interest for the 
“ same sum or sums of money respectively at the rate 
“ of twelve per cent, per annum : we, the said Ber~ 
“ gusson & Co., have deposited in the said Bank, as 
" collateral security, Chili copper, 10,000 maimds^^ at 
“ 30 current rupees, valued of sicca rupees (327,500) 
three hundred and twenty-seven thousand and five 


® A measure of weight amounting in Bengal to about 80 lbs. — 
Ilamillon s E. 1 Gnzcllcer. 



t2 


CASES IN THE PRIVT COUNCIL 


1842, 



The Bankof 
Bengal 


V. 

Radakissen 

Mitter. 


hundred ; and in default of payment at the period 
above mentioned, we, the said Fergusson & Co., 
“ hereby authorize the Treasurer of the said Bank for 
the time being, absolutely to sell or dispose of the 
said Chill copper for the reimbursement to the said 
Bank, as well of the said principal and interest at 
the rate aforesaid, as of all and every such other 
“ sum or sums of money, together with interest as 
aforesaid, on or before the expiration of the said 
* period, by public or private sale, the said Treasurer 
rendering to us, the said Fergussofi & Co., any 
surplus which may be forthcoming from such sale, 
and we being bound to make good to him whatever 
deficiency there may be below the amount of the 
said principal sum and interest as aforesaid, and the 
** sale price of the said Chili copper to be made on 

the price to be calculated at the premium or dis- 

count of the Chill copper on the day on which the 
“ said Chili copper shall be so sold ,* but if the said 
Treasurer shall not proceed to sell or dispose of the 
said Chill copper at such period, we, the said Fer^ 
gusson & Co., shall and will pay and allow to the 
said Bank of Bengal^ interest at and after the rate of 
twelve per cent, per annum on the said sum, and 
on all and every such other sums as aforesaid, up to 
“ the day on which the said sum shall be paid off and 
** liquidated, or up to the day on which the said 

“ Treasurer of the said Bank of Bengal s\i2\\, in pur- 

suance of the power hereinbefore contained, sell and 
dispose of the said copper so deposited as aforesaid, 
as the case may happen. 

(Signed) FergussON & Co..'' 

Witness, Radananth Bose. 
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The second Bill, which bore date the 6th of Sep* 
tember 1833, was for the sum of S. R, 73,700, for 
which eleven slabs of copper weighing 3,000 maunds 
and upwards, of the value of S. R. 98,275, were de- 
posited in like manner as collateral security ; and the 
third Bill, dated the 28th of September 1833, was for 
the sum of S, R, 35,400, for which 560 slabs of 
copper weighing 1,500 maunds and upwards, of the 
value of S. B. 47,200, were deposited as collateral 
security. 

, It was alleged and insisted by the Respondent, 
that he was induced to execute the renewed Bills of 
the 2nd, 6th, and 28th of September in consequence of 

the deposits of copper so made by Fergttsson & Co. 
with the Bank of Bengal, 

In the month of October 1833, Fergusson & Co. 
received from the Bank of Bengal a further loan 
of S. R. 490,000, the repayment whereof was se- 
cured by a Promissory Note, similar in form, for the 
amount, and a mortgage or pledge of 3,500 maunds of 
indigo, the property of the firm, which was then of 
the value of S. R. 800,000, or thereabouts. 

On the 26th of November 1833, Fergusson & Co. 
presented their petition under the Act for the Relief 
of Insolvent Debtors in the East Indies, 9 Geo. IV., 

c. 73, and were adjudged and declared insolvent, and 
assignees appointed of their estate and effects. 

The first of the renewed Bills drawn by the Re- 
spondent having become due, and having been dis- 
honoured by the acceptors, the Bank of Bengal 
caused the same to be presented, on the loth of De* 
ceinber 1833, to the Respondent for payment, which 
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was refused, and on the 27th of the same month the 
following notice was served by his attorney on his 
behalf upon the Secretary of the Bank : — 

** We are instructed by Radakissen Mitter^ the 
drawer of several Notes or Bills, accepted by Messrs. 
Fergusson & Co., and payable to the Bank of Bengal^ 
to give notice, that if you part with or pay over to 
the Assignees of the said late firm of Messrs. Fer^ 
gusson & Co. any security or securities, and sum or 
sums of money which may be realized upon any 
such security or securities which the Bank of Bengal 
holds of the said late firm as deposits and pledges 
for loans made by the said Bank to the said late 
firm on the said several Notes or Bills, you and the 
Bank of Bengal will be held responsible for the same 
to our client, as our client derived no benefit from 
the said Notes and Bills, and became a party to 
them upon the express understanding that the wholte 
of the said several securities, so deposited and 
pledged by the said late firm with the said Bank, 
were ample for the payment of the said Notes and 
Bills, and were in the first instance to go towards 
liquidation thereof.” 

On the loth of February 1834, Durponarain Gan^^ 
gooly, who was the indorser of each of the Bills drawn 
by the Respondent, obtained (at the instance, as it 
appeared, of the Assignees of Fergusson & Co.) from 
the Appellants a loan of S* R, 300, OCX), upon the 
pledge and deposit of negotiable Paper of the East 
India Company to the amount of S. R. 318,200. 
This loan was secured by the Promissory Note of 
Gangooly^ in the same form as those previously drawn 
by Fergusson & Co, 
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Early in the same month, the Assignees applied to 
the Appellants to redeem the several parcels of copper 
held by them as collateral security for the Bills drawn 
by Fergtisson & Co. in September 1833 ; and after a 
short delay, for the purpose, as was stated by the Ap- 
pellants, of ascertaining whether such deposits were 
applicable for the general liabilities of the Insolvent 
firm, and also the amount for which the copper could 
be sold, they permitted such redemption, and delivered 
up the whole of the copper so deposited to the As- 
signees upon payment of the sum of S. R. 366,109, 
and a fraction, being the total amount of principal and 
interest then due to the Appellants upon the loans 
made upon such specific deposits. 

On the 22nd of February 1834, before the last men- 
tioned Promissory Note of the loth of February 1834 


became due, the assignees of Fergusson & Co. ap- 
plied to the Appellants to redeem the Company's 
Paper deposited by Durponarain Gangooly, alleging 
such Paper to have been part of the assets of Fergus^ 
son & Co., and consequently vested in them, and that 
Gangooly acted in the matter merely as their agent, 
and was himself a person of no property or substance. 
The Appellants upon these representations permitted 
the redemption by the Assignees, and delivered over 
the Company’s Paper on the receipt of S, R. 300,000, 
with interest 5 and in the following month the Ap- 
pellants permitted the Assignees of Fergzisson 8 l Co. 
to redeem the ?naunds of indigo, upon payment by 
them of the sum due on the Promissory Note of 
October 1833. 

At the time of the failure of the firm of Fcrgzisson & 
Co,, there was one share in the Bank of Bengal held 
by that firm, but registered in the name of William 
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Frederick Fergnssori, as the proprietor thereof, and 
which was then of the value of S. R. i6,ooo, or 
thereabouts. After the failure of the firm, the Appel- 
lants, according to the provision of the Act for incorpo- 
rating the Bank, No. VI. of 1839, s. 39, and the pro- 
viso in the 21st section of the Charter, appropriated 
and transferred the dividends on the same share, 
amounting altogether to S. R. 600, towards and in 
part payment of the first of the five discounted Bills 
drawn by the Respondent, in the hands of the Appel- 
lants at the time of such failure, and in further reduc- 
tion of the liability of the Respondent thereon. On the 
I2th of August 1833, the Appellants commenced an 
action of assumpsit on the plea side of the Supreme 
Court against the Respondent, for the purpose of re- 
covering the balance due on the five Bills drawn by him 
and discounted by the Bank as above stated. 

In consequence of these proceedings, the Respon- 
dent, on the 8th of November 1834, filed a Bill in the 
Equity side of the Court against the Appellants, 
their Secretary, and the Assignees of Fergusson & Co. 
The Bill set forth the circumstances above stated, and 
insisted that the terms on which the Respondent con- 
sented to become the drawer of the Bills in question 
were well known to the Appellants ; the Complainant 
also insisted that the Appellants were bound to proceed 
in the first instance against the Assignees of the Insol- 
vent Estate ; that the several collateral securities held 
by the Bank were liable as well for the debts due from 
the firm previous to their deposit, as for those incurred 
at the time; and that the Appellants, by permitting the 
redemption of the same after the notice served on them 
on behaW of the Respondent, and without his assent, 
had relieved him from all liability in respect of the 
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several Bills of Exchange, or at least to the extent of 
any surplus value thereof, beyond the amount for 
which the same were specifically pledged and deposited, 
and prayed that the Appellants and the Assignees, 
and all persons claiming under them, might be per- 
petually restrained from taking any further proceedings 
against the Respondent to enforce payment of the said 
five Bills whereon such action had been brought. 

The Appellants by their Answer admitted the fact of 
the transactions set forth in the Bill, and stated the 
several Bills drawn by the Respondent to have been 
successively indorsed to and discounted by the Appel- 
lants in the ordinary course of their business, and de- 
nied that the same had been drawn or recovered by 
the Respondent on any such assurance or representa- 
tion of the firm of Fergiisson & Co., or of the Appel- 
lants, as alleged by him, or upon the faith and credit of 
the several deposits and pledges of copper and indigo, 
which they insisted were only liable for the sums for 
which they had been respectively deposited, and for 


which they had been redeemed by the Assignees: and 
they denied the several grounds of equitable relief 
claimed by the Respondent, and insisted on their 
right to proceed with their action at law for the reco- 
very of the balance due on the several Promissory 
Notes. 

The Assignees also put in their Answer, in which 
they admitted the facts as generally stated by the Bill, 
and also that subsequent to the redemption of the 
copper, they had sold the same at a profit, but con- 
tended that the rise in the value thereof was acci- 
dental and unexpected, and that at the time of redemp- 
tion, the sum for which the same was redeemed was 
the full value. 1 he Defendant, the Secretary of the 
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Bank of Bengal^ also put in his Answer to the 
Respondent's Bill, 

The cause being at issue, witnesses were examined^ 
and the same came on for hearing on the 13th of July 
1838, before Sir Edward Ryan, Chief Justice of the 
Supreme Court, and Sir Peter Grant, who at the time 
were the only two Judges of the Court j when it was 
ordered (Mr. Justice Grant dissenting) that the Re- 
spondent's Bill should be dismissed with costs. 

The Respondent being dissatisfied with this Decree, 
presented his Petition for, and obtained, a re-hearing 
of the cause on the 30th of November 1838, before the 
Judges by whom it was originally heard, and Sir 
Henry 'William Seton, who had been appointed one of 
the Judges of the Court since the former hearing. 

On the 31st of January 1839, the Judges gave 
Judgment, when Mr. Justice Seton was of opinion 
that the injunction prayed for should be per[>etual, 
in which Mr. Justice Grant concurred^ but the 
Chief Justice adhered to his former opinion, that 
the Bill should be dismissed with costs. The decree, 
therefore, was, that the injunction to restrain pro- 
ceedings at law should be made perpetual, each party 
paying his own costs, except the Defendant, the Secre- 
tary of the Bank, whose costs the Respondent was 
directed to pay. 

From this Decree the Appellants appealed to Her 
Majesty in Council. 


Mr. Grijfith Richards, Q, C., and Mr. Greenwood, 
for the Appellants, The Bank of Bengal, 

The allegation that the Bills drawn by the Respon- 
dent were mere accommodation Bills, and were drawn 
upon the understanding with Fergusson & Co. that 
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the Respondent was not to be held liable for their 
amount, is unfounded in fact, and unsupported by evi- 
dence. The averment is expressly denied by the Ap- 
pellants’ answer, and no proof is tendered by the 
Respondent to support such allegation. It was said 
indeed in the Court below that the circumstance 
of Fergusson himself being a Director of the Bank, 
and a registered holder of Company’s Paper, affected 
the Appellants with notice of the agreement between 
him and the Respondent ; but if there were evidence 
of such an agreement, it could not affect the Appellant, 
since notice to one of the members of a corporation 
in his private character, and as a partner of a firm 
not members of the corporation, could not be held 
notice to the corporate body, who must necessarily all 
be strangers to the private affairs of their individual 
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members* Were such the law, there would be no 
limit to the liabilities of a corporation* 

Again, it was argued in the Court below, that the 
Respondent was a surety, and on the ground of his 
having been released as such by the conduct of the 
Appellants, the Judgment on the re-hearing proceed- 
ed. But in what did his suretyship consist ? He is the 
original dravxr of the'notes. Now at the time of their 
being drawn, no security was given by Fergiisso^i 
& Co. to the Appellants, nor were any securities ever 
given by Fergitsson & Co. for the amount of the Re- 
spondent's Bills* It is alleged by the pleadings, that the 
copper and indigo deposited by Fergusson & Co, with 
the Appellants, was for all sums due from the former, 
and that the Appellants had a general lien on tl»e same, 
beyond the amount for which the deposits were re- 
spectively made. But the terms on which the deposits 
were made are explicit ; they are redeemable for the 
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several amounts specified: the Assignees had, therefore, 
a right to redeem the same on payment of each specific 
sum and interest. The Bank of Bengal v. Voting (a). 
The debt contracted by the Bills was on the per- 
sonal security of the Respondent, and the nature of 
the contract does not imply that he ever contemplated 
being held merely a surety. "Wright v. Simpson {b). 
There was no dealing with the original Bills, or those 
renewed in their place, which could release the Re- 
spondent as the drawer : the only claim for such re- 
lease is founded on the deposit Bills; there is no evi- 
dence of the agreement stated by the Respondent. The 
dishonour of the original Bills drawn by the Respon- 
dent, and the demand made on him for payment, was 
notice to him, that the Appellants held him liable ; he 
was also cognizant of the deposit Bills, and the se- 
curities pledged therewith; this he stated himself. 
Now in order to entitle him to their benefit, he ought to 
have paid the debt and required the transfer of them 
to himself ; the notice given on his behalf was not to 
part with the deposits, but they were pledged for spe- 
cific sums, redeemable on their liquidation, and if the 
surety desired to have the benefit of them, he ought to 
have paid the principal due on them, and then taken 
an assignment ; that is the only ground on which he 
could claim equitable relief : the payment of the debt, 
or the placing himself in the situation of the principal 
debtor; that is the principle of all the decisions. 
Law v. East India Company (c), Boultbcev. Stubbs td), 
Mayhew v. Crickcit (e). In Wade v. Coope (/), the’ 


00 2 Moore^s Tnd. App. Cases, 87. 
(0 4 Ves. 824. 

(0 2 Swan. 185;. 


(0 6 Ves. 714-26. 
OO iS^Vcs. 20. 

(/) 2 Sim. 155, 160. 
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Vice-Chancellor, stating the law, says, The doctrine 

is, that where a man becomes surety for a debtor for the 
payment of a debt, he has, if he pays the debt^ a right 
to avail himself of all the securities which the creditor 
has. But that doctrine never applies to a person who 
becomes surety at one time, and a security is given to 
the same creditor, either for another debt, or, what is 
the same, for a distinct portion of the debt for which 
the first security was given and he continues, I have 
not found any such case: on the contrary, all the 
notion I have of the law is, that the doctrine has 
always been stinted to the particular contingency of the 
debt being one, and the surety being given for the same 
debt, at the time when the person became surety for 

it. "’ Brown V. Carr (a\ Spears v. Hartly {b). Without 
payment of the debt, therefore, the Responaent had no 
right to the deposits, and the redemption by the Assig- 
nees for their market value was according to the terms 


upon which they were made, and 
to the Respondent. 


in no way prejudicial 
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The Attorney-General (Sir F. Pollock), Mr. Be- 

thell^ Qm C., and Mr. P, B, JlBay, for the Re- 
spondent. 


That the Bills originally drawn by the Respondent 
were accommodation Bills, there can be no doubt. 
They were accepted by Fergusson & Co„ and the re- 
newed Bills were in all respects similar to those drawn 
in the first instance. It is not pretended that the 
Respondent ever derived any benefit from them. This 
circumstance is sufficient evidence of the agreement 
that he should be held harmless. The Respondent was 


(‘0 2 Russ, 600. 


{J) 3 Esp. 81. 
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to all intents and purposes a surety. What then 13 
the contract made with his principal, by the deposit 
Bills? The deposits are stated to be made for security 
as well of the principal sums and interest thereby 
secured, “ as of all and every sum or sums which the 
said Bank of Bengal^ or any other person or persons, 
on account of the said Bank, have already advanced 
or paid, or have engaged to advance or pay, or shall 
at any time hereafter advance or pay to or on our 
account, or of our executors, &c/' That this contract 
was made with the privity of the Respondent, the 
notice served by him on the Bank of Beiigal sliows ; 
but notwithstanding such notice and the term of the 
contract, the Appellants permit the Assignees to obtain 
possession of the deposits on payment of the principal 
and interest due upon Fergusson & Co/s Bills, thereby 
giving up securities pledged for all sums which the 
Bank had already advanced. It is said that the surety 
is only intitled to the benefit of securities deposited 
by the principal upon payment to the creditor; but 
the authorities cited do not bear out that position. 
The true principle is, that the creditor is a trustee for 
the surety, not merely from the fact of payment, but 
from the relation that subsists between them ; and 
consequently, whether the surety has paid or not, the 
creditor can do no act to his prejudice. This is the 
doctrine established in Mayhem v. Crickett (a), and the 
authorities there cited. In that case the surety sought 
his discharge through the medium of the same equity 
as is contended for here ; and it appears from what 
fell from Lord Eldon, that, but for a subsequent pro- 
mise, he would have been held discharged both at Law 


(</) 2 Swan. 185. 
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and in Equity. The case of Browne v, Carr {a) rested *^^2. 

on peculiar circumstances; the surety disputed his The Bank of 

liability at law j he had been guilty of laches in not Bengal 

availing himself of his legal remedies, and there were Badakisseh 

^ * Mitter. 

other grounds peculiar to the nature of the certificate, 
which took the case out of the general principle. 

In Boultbee v. Stubbs {b)y cited on the other side, 

Lord Eldon expressly lays it down, that the creditor 
agreeing with the principal debtor to postpone his 
remedy, the effect is, that in equity the right against 
the surety is gone. It is in vain to say the indul- 
gence may be for the benefit of the surety: another 
person has no right to judge what are the surety's 
remedies j and the original implied contract being, as 
far as the nature of the original security will admit, 
that the surety paying the debt shall stand in the 
place of the creditor. No payment here by the Re- 
spondent could have placed him in the situation of 
the creditor j for the deposits were redeemed, not at 
a price ascertained by public sale, but at the sum 
for which the deposit notes were drawn. 

Suppose, however, such sum to have been the 
market value of the copper at the time of such 
transfer, the securities were for advances made prior 
to as well as at the time of their deposit j the Bank of 
Bengal ought therefore, at least, to have applied their 
proceeds, pan passu^ to the discharge of the Respon- 
dent's Bills, as well as those of Fergussou & Co. - they 
did so with respect to the indigo and Company's Paper 
which showed they were cognizant of the Respondents 
equity. It is upon these principles that the Respond- 
ent was held entitled to the relief he sought by his Bill 

(a) 2 Russ. 6oo. S. C. 7 Bingh. 508. {£,) 18 Ves. 20. 21. 

6 
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iu tlie Court below, and we - submit that this Appeal 
must be dismissed with costs. 

The Right Hon. Dr. Lushington ; 

This is an Appeal from the Supreme Court of Judi- 
cature at Fort Willia^n^ and was brought under the 
following circumstances. 

In the year 1832, Radakissen Mitter drew several 
Bills in favour of Diirponaraui Gangooly on Messrs, 
FergiiS^on & Co., Merchants in Calcutta^ who accepted 
the same. Those Bills being indorsed by Durponarain 
Gangooly, were discounted by the Bank of Bengal^ and 
the value was paid to Fergnssoii 8 c Co. The whole 
amount for which those Bills were originally given was 
S. R. 450,000. Those Bills were renewed from time 
to time, and, save a sum of S. R. 50,000, no money 
was paid in discharge of them. 

In the month of November 1833, Fergusson 8 c Co, 
failed. At that time the Bank of Bengal held five 
renewed Bills for S, R. 400,000, which became due 
and payable in December 1833, and January 1834. 

On the 2nd of Septcjnher 1833, Bank advanced 
to Messrs. Fergusson 8 c Co, the sum of S. R, 245,600, 
on a deposit, as a collateral security, of I 0,000 maunds 
of Chili copper, valued at S. R. 327,500. The terms 
upon which this copper was deposited will require to 
be more particularly noticed. 

On the 6th of Septetnher 1833, ^ further advance 
was made by the Bank to Radakissen Mitter of S. R. 
73i700. on the security of 1,100 slabs of copper, valued 
at S. R. 98,275. This copper was deposited as a se- 
curity upon precisely the same terms, with respect to 
Radakissen Mitter, as the copper deposited on the 2nd 
of Sepleinher was with respect to Fergusson 8 c Co., and 
the advance was for the benefit of Fergusson Sc Co. 
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On the 28th of September 1833, a further advance 
of S. R. 35,400 was made to Messrs. Fergusson & Co. 
by the Bank, on the deposit of 568 slabs of copper, 
valued at S. R, 47,200, and such deposit was made in 
the same terms as that on the 2ud of September. 

On the 26th of November 1833, Messrs. Fergtisson 
presented their Petition to the Court for the Relief of 
Insolvent Debtors, and Assignees were appointed- of 
their estate and effects. The first of the Bills drawn 
by Radakissen Milter became due on the loth of De- 
cember 1833, and was presented to him for payment. 

On the 27th of Dece^nber 1833, Raddkissen Mitter 


caused a notice to be served on the Bank to the fol- 
lowing purport, that if the Bank should part with or 
pay over to the Assignees of Fergusso?i & Co. any se- 
curities or proceeds of securities held by the Bank for 
loans made to Fergusson & Co. on the Bills of Exchange 
drawn by Radakissen Mitter^ the Bank would be held 
responsible, as Radakhsen Miller had derived no be- 
nefit from the Bills, and had become a party to them 
on the express understanding that the securities were 
ample, and should be applied in the first instance to 
the liquidation of the Bills, 

On the 1 2th of February 1834, the Bank, upon 
the application of the Assignees, delivered up the 
three parcels of copper so deposited with them, upon 
payment by the Assignees of S. R, 366,109, being the 
amount of the principal and interest of the three sums 
advanced upon the security of the copper. 

On the i2th of August 1834, the Bank brouglit 
their action against the Respondent, as drawer of the 
five Bills, for the balance due to the Bank, viz. the 
amount of the Bills, less the dividends, on a share in 
the said Bank, which had been Iicld by Fergusson 
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on behalf of his partnership, and less also S. R, 
99>552« I a. 2 p., received on account of an order 
addressed in September 1833, to the Government Loan 
Committee by Messrs. Fergusson, and accepted by such 
Committee. This order required the Loan Committee 
to pay to the Bank of Bengal S. R. 130,000 from pro- 
ceeds of indigo pledged to the Committee ; and the 
Bank were to hold this money as a security for the five 
Bills, and also for a Bill drawn by Mr. Colville^ accepted 
by Messrs, Fergusson^ and discounted by the Bank. 

In Nove^nber 1834, the Respondent filed his Bill on 
the Equity side of the Supreme Court against the 
Bank and the Assignees of Fergiisson & Co., and prayed 
a perpetual Injunction against any further proceedings 
at law to enforce payment of the said five Bills. An 
Injunction till further order was obtained on the 9th of 
February i835. 

The Defendants to the Bill having appeared, and the 
cause gone through the ordinary stages, it was heard 
on the 13th of fitly 1838, before the Chief Justice and 
one of the Puisne Judges, there not being any other at 
that time in Calcutta* The Court was divided in 
opinion, and in such case the opinion of the Chief 
Justice being entitled to prevail, a Decree on the 13th 
of August was made conformable to his opinion, and 
the Bill was dismissed with costs as against the Bank 
of Bengal. 

A Petition for rehearing having been presented, the 
cause was reheard on the 30th of November before the 
Chief Justice, Sir John Peter Grant and Sir Henry 
W. SetoUy who, in the interval, had arrived in Bengal, 
and taken his seat. 


By the Decree on the hearing, 
January 1839, the Decree of the 


dated the 31st of 


I St of August was 

* 
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reversed, and the Injunction made perpetual; and . 184^* ^ 
the Bank was left to pay its own costs. From this The Bank of 
Decree the Chief Justice dissented, and the Bank of Bengal 
Bengal brought the present Appeal. Radakissen^ 

_ , ‘ Mitter, 

In these proceedings there are very many other cir- 
cumstances set forth ; but as their Lordships are of 
opinion that their decision must be chiefly governed 
by the view they take of one question, this short sum- 
mary may suffice to bring out so much of the case as 
they deem necessary. 

It is perfectly clear that the Respondent, by drawing 
these Bills of Exchange, undertook, if the acceptors 
failed to pay, to make payment himself. Of the 
averment contained in the Bill, that the Respondent, 
by an understanding with the Bank, was to be relieved 
from all responsibility on account of his being the 
drawer of the Bills, there is no proof whatever ; and, 
therefore, any inference arising from such fact, if true, 
must be wholly dismissed from the case. At the time 
the Bills were originally drawn, it does not appear that 
the Bank held any security from Messrs. Fergusson^ 
and therefore the engagement entered into by the Re- 
spondent to pay the amount of the Bills, if the ac- 
ceptors did not, was wholly unconnected with any 
question of security. At a period, however, long sub- 
sequent to the drawing the first Bills, the Bank did 
take certain securities ; and it is on account of the 
manner in which the Bank dealt with those securities 
that the Respondent claims to be relieved from his 
liability to pay those Bills. 

It will be necessary presently to advert to the terms 
of the documents whereby those securities were ac- 
quired, and afterwards the mode in wliich the Bank 
dealt with them, 
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It is unnecessary to consider how far the Respondent 
obtained a right to the securities subsequently ac- 
quired, — securities neither given nor agreed to be 
given till a long time after the first Bills became due,— 
and whether he could acquire such securities without 
paying the debt# This may or it may not be, as far 
as the present question is concerned, because, assuming 
the affirmative of the proposition, the securities were, 
we think, justly dealt with. 

Supposing the Respondent to have acquired a right 
to the benefit of the security, what was the extent of 
that right? We apprehend that the Respondent could 
in any view only take a right to the benefit of the 
security subject to the power which the creditor by 
the terms of the security was entitled to exercise. And 
this condition is no injustice to the surety, for what- 
ever be the quantum of benefit he derives from the 
security, it is a benefit beyond that which he stipulated 
for when he originally became surety. 

This security is given by a document to the following 
effect, in the form of a Promissory Note signed by 
Fergtisson & Co., dated 2nd Septe^nher 1833. That 
firm, three months after date, promise to pay the Bank 
of Bengal S# R. 245,600, with interest as stated j and 
the document states, that they have deposited in the 
Bank, as a collateral security, Chili copper valued at 
S. . R. 327,5005 ‘'and in default of payment at the 
period above mentioned, we, Fcrgnsson & Co., hereby 
authorize the Treasurer of the Bank for the time being, 
absolutely to sell and dispose of the said Chili copper, 
for the reimbursement to the said Bank, as well of the 
said principal and interest at the rate aforesaid, as of 
all and every such other sum or sums of money, to- 
gether with interest, as aforesaid, on or after the 
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expiration of the said period, by public or private 
sale.” 

There were two other parcels of copper deposited in 
September by documents similar in effect. 

There is no apparent difficulty in the construction 
of this Instrument; it is simply an obligation to repay 
a certain sum then advanced by the Bank, and the 
deposit of a certain quantity of copper to secure the 
payment of that deVt and all other sums of money 
which might be then due, or might be advanced in 
the interval. The Instrument did not direct that the 
copper or the proceeds thereof should be applied pre- 
ferentially in payment of any particular debt. 

Such being the Instrument by which the security 
was given, the next consideration is, how did the Bank 
of Bengal deal with the security? 

On the 26th of November 1833, Fergusson 8 c Co. 

became Insolvent, and the Bills drawn by the Re- 
spondent became due in December and January follow- 
ing. On the 2 'jth oi Decefnber 1833, the Respondent 
gave notice to the Bank to retain the securities, 
claiming a right to have them first applied in payment 
of the Bills. The Bank retained the copper till the 
I2th of February 1834, when they delivered it over 
to the Assignees of Fergusson 8 c Co., on the payment 
of S. R. 366,000, which was the amount, with interest, 
of the special loans made by the Bank at the times of 
receiving the three parcels of copper. 

The Respondent says that this copper was not sold, 
but was redeemed contrary to the terms of the Instru- 
ment, and that too at less than its real value; and 
that, therefore, the security to which he has a claim has 
been diminished in value, and that the conduct of the 
creditor has relieved him from his obligation as surety 
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We are of opinion, that returning the copper to the 
Assignees on payment of its full value (assuming that 
fact for the present) is a disposition of it fairly within 
the terms of the Instrument, which gives to the Bank 
the right to sell or dispose of the copper by public or 
private sale. Such a disposition of the copper is a 
sale of it in all essential particulars. The Assignees 
are purchasers for a full consideration, and the Re- 
spondent, by this mode of dealing with the copper, 
does not suffer the slightest injury, nor are any of his 
rights infringed. 

That the copper was sold for less than its value, 
there is no evidence whatever. The answer of the 
Bank was read, which distinctly states the contrary ; 
nor is there any probability of the security being so 
s'acrificed, for it was clearly the interest of the Bank to 
obtain the full value of it. It is true, indeed, that the 
copper was afterwards sold by the Assignees for a 
larger amount^ but such sales took place at distant 
periods, and when the market had altered. On this 
ground vve are of opinion that the Respondent is not 
entitled to relief. 

It has, however, been further contended, that the 
Bank, having received the value of the copper, was 
bound to have applied it pari passu towards the liqui- 
dation of all the debts due from Fergusson & Co. to 
the Bank, including the five Bills, But we think that 
the Instrument creating the security, not directing it 
to be applied preferentially in payment of any debt, 
nor pari passu in payment of all debts, and the As- 
signees of Fergussoyi & Co. not requiring it to be appro- 
priated in liquidation of any demand, the Bank had a 
perfect right to apply It towards the payment of the 
special Joans, We think so upon the ordinary prin- 
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ciple which entitles creditor* in the absence of any 

direction from the debtor paying, to apply the monies The Bank or 

, , , , ^ • • I Bengal 

he receives to whichever of several debts arising he ^ 

pleases. But it may be well to consider what would 
be the result if the proposition of the Respondent was 
true; it would be this, that the Respondent would be 
relieved pro tanto by the pari passu application of the 
produce of this security acquired after he became 
surety; and in the same proportion the Bank would 
be left without security for payment of a loan advanced 
by them long after the Bills were discounted, and on 
the faith of this very security. The Bank would to 
this extent be deprived, as to the Bills, of the benefit 
of the security they originally possessed. It is diffi- 
cult to find any principle of Law or Equity which 
could support a proposition fraught with such conse- 
quences* 

With respect to the share which Fergusson himself 
held in the Bank, the dividends were applied in liqui- 
dation of these Bill — the share became the property of 
the Assignees. We see no reason to conclude that it 
was illegally dealt with, to the prejudice of the Re- 
spondent. 

Their Lordships, therefore, are of opinion that tlie 
Decree appealed from must be reversed, and the Bill 
dismissed, but without costs ; thus leaving each party 
to pay their own costs. 

It is right that I should add, that upon the present 
occasion, His Honour the Vice-Chancellor entertains 
some doubt with respect to this Judgment, and thinks 
that it would perhaps be more expedient that further 
inquiry should be instituted into the circumstances. 

Decree reversed. 


7 
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Maha rajah Mitterjeet Sing, for 

himself, and as Guardian of Rajah 
Mood Narain Sing, Meer Abd- 

OOLLAH, and LALA BuNWAREE LAL, 


Appellants^ 


AND 


The 


. Heirs of the late Ranee,) „ ^ ^ 

„ \ Respondents* 

widow of Rajah Juswunt Sing) 


On Appeal from the Sudder Dewanny Court of Bengal, 


7th, I ith, and 
17th Dec. 

1841, 

A talook 
consisting of 
210 villages, 
but classed 
under the de- 
cennial settle- 
ment, for fis- 
cal purposes, 
as 74 villages, 
and assessed 


This was an Appeal from a Decree of the Sudder 
Dewanny Adamlut of Bengal^ of the 29th of May 
1832, affirming previous decision of the Provincial 

® Present : Members of the Judicial Committee ^ — The Lord Presi- 
dent, Lord Brougham, Mr. Justice Erskine, and the Right Hon. 
Dr. Lushington. 

Privy Councillors, — Assess^trs ^ — The Right Hon. Sir E. Hyde East, 
and The Right Hon. Sir A. Johnston. 


at 74 separate sudder jummas^ was sold by public auction by the Collector, 
in one lot, for arrears of Government revenue, at a sum greatly dispropor- 
tionate to its value. The sale was made by order of the Board of Revenue, 
but it did not appear that the Collector had informed the Board that the 
talook consisted of 74 villages, or that the Board had authorized the sale in 
one specific lot. The Board subsequently confirmed the sale. The sur- 
plus of the purchase-money, after satisfying the Government arrears, was 
received and appropriarted by the malguear. On a suit by the malguzar 
against the purchasers, to annul the sale, it was held by the Judicial Com- 
mittee affirming the Decree of the Court below ; — 

I. That the act of the Collector in putting up for sale and consolidating 
the 74 villages as" one lot, without the express authority of the Board of 
Revenue for the sale of such specific lot, was contrary to the Regulations, and 
illegal, and was not cured by the general authority given previous to the 
sale, or by the subsequent confirmation thereof by the Board. 

II. That the sale being unauthorized, no implied adoption by the subse- 
quent appropriation of the purchase-money could bar the malguzar from 
reclaiming the estate, on the restoration of the purchase-money. 

III. That the retrospective operations of Reg. XI. 1822 did not apply 
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Court of Patna^ of the 19th of November 1825, 
whereby the sale of the ialook Belkhuruk, in the 
pergtinjia Urol^ was annulled j and the Appellants, 
who were the purchasers, or had become co-sharers in 
the talook, were decreed to deliver up possession to 
the Respondents. 

The sale was made by order of the Board of Re- 
venue, to satisfy arrears of revenue due to the Go- 
vernment from the late Ranee^ the widow of Rajah 
Juswuni Sing^ deceased, the former proprietor and 
semmdar* 

The talook Belkhuruh consisted of 85 original (aslte') 
villages, and 125 hamlets or dependencies (dakhilee), 
amounting together to 210 villages and hamlets, each 
of these being rated in the CoIIector*s books at a sepa- 
rate jtanma, or revenue, to the amount in the whole of 
S. R. 24,748. II a. 10 g. 

At the decennial settlement in 1197 7^2^5^,(1789-90 
A.D.,) the amount of revenue payable to Government 
by Rajah Juswtmt Sing^ in respect of the villages and 
hamlets comprised in the above talook, (which was 
for fiscal purposes subdivided into 76 territorial divi- 
sions,) at separate jmnmas, amounted in the whole to 
S, R. 25,134. 4 a. 5 g. Accordingly, ftiswtmt Sing, with 
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to a sale so circumstanced as this ; it being provided by clause 3 , of sec 6 
that in order to prevent the sale being annulled, the Board of Revenue shall 
have actually given authority to proceed to the sale of the specific lot. 

But the Courts in India having proceeded on the footing that the 
purchaser had been repaid, during the time he was in possessiefn, by the 
perception of the rents and profits of the zemindary, did not direct the maL 
to refund the purchase-money, or call for an account of the mesne 
profits. Such part of the Decree of the Court below reversed and an 
account directed to be taken in India of the rents and profits received by 
the purchaser, giving credit for permanent improvements on the estate • 
and as the purchasers were not responsible for the illegality of the saie so 
much of the Decree of both Courts below, as condemned them in costs’ re- 
versed, and both parties ordered to pay their own costs in the Courts in 
India and in this country. 



44 


CASES IN THE PRIVY COUNCIL 



Maha-rajah 

Mitterjeet 

Sing 


V, 

TheHeirsof 
THE Ranee, 
wiDowoF Ra- 
jah JUSWUNT 
Sing. 


a view to the decennial settlement, presented 76 sepa- 
rate durkkasts, or petitions, with a statement of the 
ju 7 n 7 na and lands separately comprising the above vil- 
lages and hamlets. According to these petitions, the 
jutntHa and area of the villages and dependencies were 
entered in the book of settlement of the Collector for 
the years 1197, 1198, 1 199, the of each 

village being separately fixed and entered in the book 
of settlement. 

Two of these separate divisions, assessed at S. R. 
385. 9 a., were transferred by Rajah juswimt Sing, 
during his lifetime, leaving 74 divisions at an annual 
ju 7 n 77 ta of S. R. 24,748. ii a. 10 g. 

In the year 1800 or 1801, the Collector of Bahar 
suggested to Government, with a view to the more 
convenient and certain realization of the revenue, that 
in lieu of taking several kabooliais, or agreements, for 
the payment of revenue, from one zei7iindar, in respect 
of the several portions of land comprising his ze7nin~ 
dary, one general kabooliat only should be taken from 
each ze 77 ii 7 idar for all the land in respect of which he 
was assessed to Government, The suggestion was 
approved by the Government, and the Collector was 
directed to carry the plan into effect. 

Accordingly, perzvayinas (warrants or orders) were 
immediately issued from the Collector's office in zillah 
Bahar, notifying the intention of Government to the 
several zeinbidars, and, amongst others, to Rajah jus- 
imait Sing, 

Before the pcrwatma of the Collector could be acted 
upon by the Rajah, he died j leaving the Ra 7 iee his 
widow, who succeeded to Ids estate, and entered into 
posseesion of his zemindary. 

On the 6tli of March i8or. the Rance entered into 
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an agreement with the Government to pay the malgn- 
zary juinma (assessed revenue) of the aforesaid per- 
gminas, and at the same time appointed Baboo PiihiU- 
wan Sing her agent, authorizing him to receive the 
collections, and to pay the Government dues, and 
generally to conduct and carry on the business relating 
thereto. 

On the 23rd of /une 1801, the Board of Revenue 
addressed a letter to the Collector of Bahaty approving 
of his issuing a publication notifying that the several 
adjoining villages composing a zemindarjy, were to be 
considered as one joint estate; and accordingly a 
notification to that effect was issued on the 9th of 
i8oi; in pursuance of which Ptthnlwan Sing executed 
on behalf of the Ranee an agreement with Govern' 
ment, dated the 24th October 1801, whereby he agreed 
to pay the annual sum of 41,451 rupees, 4 anas, the 
jumma khitaj, or assessment of the villages of the 
pergunnas of Urol (comprising the talook of Belk- 
huruh)y and Mussoora (comprising the talook of Ikhli- 
yarpoor Chxik Nundani), Shahpoor Mittury Sanda and 
Gohy (excluding certain charity lands,) therein men- 
tioned, (that being the annual jiinuna fixed at the 
decennial settlement, and which had been confirmed,) 
from the beginning of Fitsly year 1207 (A.D, 1799- 

1800), as the yearly jtimma for the villages of the 
pergtinna. To this document was appended a list of 
the villages in each pergunna^ amounting in the whole 
to 147, with their separate assessment* 

In the Fiisly year 1222 (1814-15), inconsequence, 
as was alleged, of the want of rain, the crops entirely 
failed. Tlie Ranee, therefore, on the 14th fanuary 
1815, presented a petition to the Government, setting 
fortli these facts, and stating her inability to meet the 
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Government claims, and praying for delay in payment 
of one-half of the jumma for three years without inte- 
rest. On the 2nd of March 1815 the Ranee presented 
a second petition to the like effect, but no orders 
were passed. Notwithstanding that these petitions 
were still unanswered, the Collector of Bahar caused 
an advertisement to be published, dated the 2nd of 
May^ which was in the following form : — 

‘'As the villages of the pergmmas of zillah Bahar 
“will be sold at Bankipoor^ at the Sadder cuicherry 
(office of the Collector) of zillah Bahar^ by auction, 

“according to the annexed statement, for the balances 

“due to Government to the end of the kist of Pha^ 
goon 1222 Fusly, by the orders of the Board of 
“ Revenue, dated the 1815, on the 

“5th of June 1815, agreeing with the r3th of Jeyt 
“1222 Fusly, on Monday and after which, on other 
“ dates, until all the villages included in the advertise- 
“ment be sold, — notice is hereby given, that whoever 
“may wish to purchase the villages in the annexed 
statement, do attend at the date and day appointed 
“at the said and purchase. The conditions 

“of the sale are, that fifteen per cent, of the purchase- 

‘'money be deposited immediately as earnest, and the 

“balance be paid into the Treasury in eight days j and 

if the purchaser do not pay the balance of the price 

in the said time, he shall forfeit the said deposit, and 

“the villages purchased will be re-sold ^ and if any 

loss accrue by the re-sale, the first purchaser shall 

“pay it; and if any gain, it shall go to the former 
“ malgtizar.^ 


The person paying the land revenue to Government, whether \ 

the owner, cultivator, or zemindar. 
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Name of 7 nahal 


“ Name of malguzar .. . 

‘ ‘ Sudder jumnta 
“ Name of pergiinna ... 

Villages to be sold ... 
Balance' of Government 


Belkhuruh, 

JThe Ranee of the late 
[Rq/ah /tiswunl Sing. 

24,748 rupees, ii^ anas. 
UroL 

iBelkhuruki &c., seventy- 
( four villages, 

1 1 2,742 rupees, 10 anas, 
(5 gundas'* 

It appeared that the above balance, or that part of 
the above balance which remained due at the time of 
sale, was due in respect of the talook Ikhtiyarpoor 
Chuk Niindatn, situate in the pergunna of Mussoora, 

and not for any of the villages in Belkhiiruh, in the 
pergimna Urol. 

Qn the day appointed for the sale, the same was 
postponed j and, on the 5^^ of June, a second adver- 
tisement was issued, in the following form : 

“Formerly advertisements of the 2nd of May 1815 
“ were published, that the villages of the pergunnas 
“ of zillah Bahar, mentioned in the said advertise- 
“ ments, would be sold on Monday, the 5th of June 
'* 1815, agreeing with the 13th of Jeyt 1222 Fusly, 
for the arrears of the tnalguzary due to Government 
"but that the sale would be suspended from that date 
“to2istof 1815, according to the orders of the 

"Board of Revenue ; and that on Thursday, the 22nd 
^^June 1815, agreeing with the ist of Asarh 1222 Fusly, 
"the sale of the villages, mentioned in the said ad- 
'Wertisements, would take place at Bankipoor upon 
the conditions stated in them, — notice is therefore 
given, that purchasers attend on the 22nd of June of 
the said year at Sudder cutcherry at Bankipoor, and, 
if the sale of the villages take place for arrears, that 




It 



Maha-rajam 

Mitterjeet 

SlNO 


V. 

ThbHbirsop 
THE Ranee, 
WIDOW OF Ra- 
jah Tuswunt 
Sing. 



CASES IN THE PRIVY COUNCIL 



1841. 


Maha-rajah 

Mitterjeet 

Sing 

V. 

TheHbirsof 
THE Ranee, 
wiDOwoF Ra- 
jah JuswUNT 
Sing. 


*' they purchase on the conditions stated in the former 
“ advertisements.'^ 

Neither the names of the villages, the extent of 
the lands, the amount of arrears, or the name of the 
malguza 7 % as required by Reg. XVIIL 1814,* were 
stated in this advertisement j nor was it published at 
any of the villages advertised for sale ; nor was any 
notice thereof or any copy given to or served upon the 
Ranee \ but it was forwarded and suspended in the 
Courts at Patna^ in the Zillah Court of BahaVy and in the 
Zillak Court of Ra^ngar \ and the Ranee was alleged to 
have had notice thereof through one Chutnan Lai, her 
agent, who was present at the cutche 7 'ry (or office of 
the collector) on the day in question. 

On the day this second advertisement was issued, 
the Ranee paid into the Collector’s office the sum of 
R, 6,297. 4 a,, on account of the arrears j and, on 
the igth of the same month, the further sum of 
R. 3,673, amounting together to the sum of R. 10,026. 
4 a., leaving a balance only of R. 2,716. 6 a. 5 g. due 
on account of the arrears mentioned in the original 
advertisement of the 2nd of Ma^'ch 1815. 

Notwithstanding these circumstances, the Collector 
proceeded, on the 22nd of yune, to the sale of the whole 
of the property advertised, and inserted a rubakary (or 
registry) of the sale in the records of his office, to the 
following effect: “ The talook of Belkhuruh, pergunna 
of Uroly at the sudder ju 7 n 7 na 77 ialguzary of twenty-four 
thousand seven hundred and forty-eight rupees, eleven 
anas and a half, has been sold for the arrears of mal- 
guzary due to Government, Hurdial Singy the agent 
of Maha-rajah Mllle/yeet Stng, Bahadury bought it 1 
for one lac and ten thousand rupeesP 


* Rescinded by clause \, sec 2. Reg. XI. 1832. 
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It appeared from the evidence in the cause, that the 
sale was taken out of its turn, and that, at the time of 
the sale, the talook was worth nine or ten lacs of 
rupees. 

On the 25th of June^ the Ranee presented a petition 
to the Judge of zillah Bahar, complaining of the irregu- 
larity of the sale, and praying that the same might be 
annulled. She also presented another petition to the 
acting Collector, alleging collusion by Maha-rajah Mit- 

terjeet Sing, and other persons, and requesting, among 

other things, that these petitions might be transmitted 
to the Board of Revenue, with the statement of the sale. 

On the 29th of June 1815, the Afaha-rajah^ the 

only person who, at the time of sale, was declared to 

be the purchaser, presented the following petition to 
the Collector of Bahar \ — 

The whole of talook oi Belkhuruli, pergunna Urol, 
aslee and dakhilee, the property of the Ranee of the late 

Sing, the malguzary jumnia of which 
is twenty-four thousand seven hundred and forty eight 
rupees, eleven anas, ten gundas, was sold on the 22nd 
of June 1815, for the arrears due to Government; your 
petitioner bought it through Hurdial Sing, his Lgent, 
for Baboo Mood Narain, his successor (and youngest 
son), a minor, and Meer Abd-Oollah and Gokul 
Chund, at the price of one lac and ten thousand 
rupees, which was paid in full on the 28th of the 
same month, into the public treasury ; and the shares 
of the aforesaid persons have also been received. It 
was necessary to inform you of this, that orders may 
be given to have the names of Baboo Mood Narain 
Sing, Meer Abd-Oollah, and Gokul Chund, inserted 
under the head of purchasers at the sale ; and a deed 
of sale, and perwanna, and amil-dastak, be granted in 
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their names^ according to the annexed statement : 

210 villages (85 aslee^ 125 dakhilee)^ according to the 
sale-price.^' 

The Collector, on the same day, made an order on 
this petition, declaring that, when the sale had been con- 
firmed by the Sudder^ the names of the several sharers 
therein mentioned would be inserted in the office. 

In pursuance of the order made by the Collector on 


her former petition, the Ranee presented three further 
petitions to the Board of Revenue, complaining of the 
irregularity of the sale, and its excess in quantity. 
The Board, however, after corresponding with the 
Collector, expressed themselves satisfied of the vali- 
dity of the sale; and by an order of the 15th of Au- 
gust 1815, confirmed the same to the Appellant. 

On the day following (i6th August iSis), the Ranee 
presented a further petition to the Board of Revenue, 
to which no answer was returned j and, on the ist 
of September (i8i5\ the acting Collector ordered 
an amii-dastak (or ordered giving possession of the 
zemindary) to be granted to the Maha-rajah, in con- 
firmation of the salej and, on the 2 i\d oi September 
1815, granted a sunud (or deed of sale), directed to the 
inhabitants of the talook of Belkhuruh^ commanding 
them in future to consider the Maha-rajah the pro- 
prietor and malguzar of the said talook, and to settle 

the malguzary with him without any dispute or con- 
tention. 


On the 4th of Septe?nber 1815, Htirdial Sing^ as agent 
of the Maha-rajah, presented a petition to the Col- 
lector, praying the aid and interference of Government, 
to quiet the purchaser in the possession of the pur- 
chased estate. Upon tliis petition it was ordered, that 
a notification be made, according to clause 5, sec, 29, 
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Reg. VII. 1799, for the entry of the sale-purchaser ^ 
and that a perwanna^ be issued to the vakeel of 
Government, according to rule, to present a petition 
to the Zillak Court for the same purpose. In the 
course of the proceedings which were subsequently 
held before that Court, with reference to the pur- 
chaser's being in the quiet possession of his purchase, 
it was, on the 4th of December 1815, ordered by the 
Court that the record-keepers of the collectorate of 
Dakar should send a statement of the talook of Beik~ 
huruh j and, in compliance with this order, a special 
report, dated the 19th of December 1815, was made, 
setting forth the nature, title, and description of the 

talook^ as it appeared in the official documents ; and 
the report contained also an account of the sale, and 
the circumstances under which it was effected. 

Upon this report the Judge of the Zillah Court, by 
an order dated the 13th of yanuary 1816, suspended 
the transfer of the property to the auction-purchaser 
until further inquiry, and directed that the talook in 
question should remain in the possession of the Ranee ; 
and that the collector should hold in deposit the 

malguzary of the talook that might be paid by the 
parties. 

Previous to the last-mentioned order of the Zil- 
lak Court, and on the 5th of yanuary 1816, the Maha- 
rajah presented a further petition to the Collector 
of Bahar^ praying that he might be put into posses- 
sion of the property ; and, on the 15th of the same 
month, Meer Abd~Oollah also presented a petition to 
the same effect, so far as related to his alleged share 
of the purchase. An order was made in this petition 
by the Collector on the same day, whereby it was 
ordered that a pcriian na he issued to the Maha-rojah^ 
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to ascertain whether the petition under his seal, 
which was read on the 2:9th of June 1815, was genuine' 
or not. In reply to this inquiry, he presented the fol- 

TheHeirsof lowing petition to the Collector on the 2nd of Marc^ 

THE KAN&E, q ^ 

%viDowoF Ra- IoIO 

Sing, ^ have been honoured with your perwannat dated 

the 17th of January i8i6, agreeing with 2nd of 
Magh 1223 Fusly^ inquiring into the circumstances of 
the share of 3 feer Abd-Ooliak in taiook oi Bel- 
hhuruh^ pergunna of Urol. The fact is this: that on 
the 22nd of Jztne 1815, I bought the said talook for a 
lac and ten thousand rupees^ at the sale, and paid the 
price into the Treasury. Afterwards I made Meer Abd- 
Oollah and Gokul Chund partners, each of a fourth 
share of the purchase, in all eight-anas' share of the 
whole of the said talook ; the purchase-money whereof 
1 have received from the said sharers. I am therefore 
hopeful that you will strike out of the office-books my 
name for one eight-anas' share of the whole talook, and 
enter therein instead, the name of Meer Abd-Oollah\ox 
one-fourth share, and that of Gokul Chundiox one-fourth 
share thereof, and receive their portions of the malgu- 
zary from them ; and that my name, for the remaining 
eight ajias, may remain as it is in the Book of Estates 
and malguzary of Government, the malguzary of which 
depends on me." 

Meer Abd-Oollah presented to the Collector also a 
similar petition of the same date. On the 6th of 
March 1816, the Collector, notwithstanding the con- 
tradictory statements contained in the petition of 29th 
of Jiuie 1815. and in the petition of the 2nd of March 
1816, ordered that perwannas be issued to the record- 
keepers sarris/itahdar officer) of the revenue 

records, that the names of Meer Abd-Oollah and 
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Gokul Chinid be inserted in the office for a fourth 
share in each of the villages sold of the talook of Bei- 
kkuruh^ pergunna of Urol^ with the name of Maha-rajah 
Mitterjeet Sing ; and that amil^dastaks (warrants for 
possession) be given in the names of Meer Abd~Oollah 
and Gokttl Chund for their shares.” 

The fourth share, so registered in the name of Gokul 
Chund, was afterwards transferred to the Appellant, 
Bunwaree Lah The name of Mood Narain was wholly 
excluded from the order, though inserted in the peti- 
tion of 2gth of June 1815. 

It appeared that the Judge of the Zillah Court sub- 
sequently ordered possession of the estate in question 
to be given to the Maha-rajah, 

In consequence of these proceedings the Ranee pre- 
sented a petition to the Sudder Court, detailing the 
circumstances above stated, when the Judges directed 
that the petition should be presented to the Board of 
Commissioners, This was accordingly done ; and on 
the 8th of December 1816, the Board declared that the 
Ranee had no other remedy than to institute a suit 
against the Maha-rajah and the Collector. 

Accordingly, on the 31st of October 1817, the Ranee 
presented a petition of plaint to the Provincial Court 
of Patna for reversing the sale. 

The plaint of the Ranee was filed against the Go- 
vernment and the Maha-rajah, for himself and as guar 
dian of Rajah Mood IVarazn Szng, an infant ^ Meer 
Abd-Oollah Gokul Chund and Baboo Byjnath Sahoo, 
as Defendants; and it set forth the various particulars 
already detailed, and insisted that the sale was irre- 
gular and invalitl, and ought to be rescinded ; be- 
cause the advertising the sale in the first instance 
was contrary to justice, and to clause 7, sec. 23, f^eg. 
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Vn. 17995 describing the annual malguzary 

of R, 24,748. ii^ a,, to be of 74 villages, was both false 
and fraudulent, calculated to mislead, and erroneous 
in description. That there was no balance due till 
Phagoon {February and March), and therefore the sale 
was irregular; and that the carrying the sale into effect 
out of the regular number was contrary to sec. 26, 


Reg. XIV. 1793, and repugnant to the rules and 
usages of the superior authorities. That the dakhila 
(receipt) of the 20th of June stated tlie amount of 
amdany or revenue, paid in on the 5th of June at 
R. 6,297, while the sarrishtahdars of the office, in 
their statement, mentioned only R, 1,632. 2 a. 5 g., as 
received for amdany on that day. That the Collector 
had not made himself acquainted with the receipt and 
balances of malguzary, as he was bound to do, before 
he ordered a sale ; and that if an inquiry had been 
made into the amount received, the sale would have 
been prevented. That the agent of the Ranee offered 
at the time of the sale to pay in the balance due, but was 
refused. That Hurdial Sing was not authorized to bid 
at the sale on the part of the Maha-tajah, no niokhtar- 
7 ia 7 nah (power of attorney) having been executed to 
him ; and, without such, he was unable to purchase. 
That the contradictory statements of who the real 
purchaser was at the sale, and the petitions presented 
hy Hurdial Shig, and Meer Abd-Oollah, and Gokul 
Chund, stating their purchase at the sale, proved 
collusion and combination between Meer Abd-Ool- 
lah and Baboo Byjnaih Sahoo, the cash-keeper of Go- 
vernment, and the Ma/ia-rajah, and rendered the 
sale invalid, according to sec. 15, Reg. II. 1793; 
and that the sale was not only a fictitious one, but 
that it was a purchase by the officers of the Col- 
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lector, both of which were prohibited. That the villages 
of pergunnas Urol and Miissoora were more than a 
hundred lots, and the matter must fall under one of 
two cases. That they must have considered the 
villages of both the pergunnas as one lot, or as two 
lots; if two lots, the amount of the receipts and ba* 
lance of malguzary should have been of each lot j and 
if the lots were separate, there would have been no 
balance against the villages of Urol ; and that to break 
the lots without performing the conditions of Reg, XXV. 
1793, and Reg. I, 1801, was contrary to the Regu- 
lations; and if the lots were broken, only such por- 
tions should have been sold as would have paid the 
malguzary , TioX. morej and in case there was a 
demur to the balance on the part of the proprietor 
and zemindar^ it was not proper to make the sale 
without removing that demur. That the perwanna to 
the Appellant, and the statement of the purchasers, 
claiming as partners, proved that the sale was a fictitious 
one, and that the Collector well knew the same. That 
the balance given out at the sale was infinitely greater 
than the truth j and the sale was for 74 villages of 
the pergunna of Urol (without stating names), at the 
enormous jumiyia of R. 24,748. a,, and, after the 

sale, an amil-dastak was given for 210 villages ; that 
these could not have happened but by the fraud and 
collusion of the ynutsiiddieSy or clerks of the Collec- 
tor : for all which reasons the Plaintiff prayed that 
the sale might be reversed, and possession given 
to her of the 210 villages stated in the Collector'a 
stinudy or deed, together with R. 74,246. 2^ a., the 


amount of fnalgtizaryy and R. 25,753. ^*1 


making 


altogether the sum of one lac of rupees. 
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and the other Defeii- 
the Maha-rajah^ on the 
his answer, on behalf 
of Mood Narahi Sing^ 


On the 25th of October 1818, the died ; and 

Ghirdharee Sing and others were ultimately ad- 
mitted, as heirs, to prosecute the suit (a). 

After various proceedings and orders of the Court 
to compel the Government 
dants to put in answers, 

5th of Dece 7 nher 1821, filed 
of himself, and as guardian 
his son, a minor, wherein he denied generally the 
allegations contained in the plaiut, and insisted that 
the sale of the talook in question was valid and ac- 
cording to the existing Regulations, such sale having 
been duly advertised; and he alleged that the pur- 
chase was neither collusive or fictitious, the fact being 
that he (the Maha-rajaK) was the original purchaser 

and that he made Meer Abd-Oollah and Gokul Chu7id 
partners after the purchase.” 

The cause came on for hearing on the 26th of fa- 
miary 1822, and no answer having been put in by the 

Government, an order was made that the Government 

vakeel should apply to the Collector for an answer 
to the plaint. 

On the 22nd of July 1822, a replication was filed to 

the answers of the Maha-rajah and Meer Abd-Oollah. 
To this replication the Maha-rajah and Meer Abd- 
Oollah filed rejoinders. 

On the 27th o{ Nove 7 nber 1823, Maha-rajah 
filed an amended answer to the plaint; he insisted, 
first, that the Collector was authorized in proceeding 
to the sale of the talook in question by the 3rd sec. of 
Reg. V. 1796, the 7th sec. of Reg. I. i8or, and the 

(</) See Kcerut Sing v. Koola/tui Sing, 2 Moore’s Ind. App. 
Cases, 331. See also GhirMinree Sing v. Koolaliiil Sing, ib. 344. 
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25th sec. of Reg. V. 1812: secondly, that the entry 
of the 20th of June, of R. 6,297. 4 alleged to 
have been paid by the Ranee on account of the 
arrears, for which the sarrishtahdars had not given 
her credit, was obtained by favour of the officers 
of the Collector, and contrary to the established rule: 
and thirdly, that there was no breaking of a lot, 
against which Reg. XXV. 1793. and Reg. L rSoi, 
provides; but that the sale was effected pursuant to 
25th sec. of Reg. V. 1812, and, under the circum- 
stances in which the property had been placed, was 
conformable to the 3rd sec. of Reg. V, 1796, and 
7th sec. of Reg. I. i80f. 

To this amended answer a replication was filed on 
the 13th of Jamcary 1824, and the Defendant, the 
Maha-rajah, rejoined. 


Various urgent applications and orders were ad- 
dressed by the Court to the Collector, to put in the 
answer of Government, which, it appeared, was 
delayed by the circumstance of the papers in the 
case being under the consideration of the Governor- 
^ General in Council. The result of the deliberation 
of the Governor was, however, a determination not 

to defend the suit on the part of the Govern- 
ment, 

On the 14th of September 1822, the Collector of 
Bahar, Mr. Wigram Money, in answer to a reference by 
the Board of Revenue of the Central Provinces, reported 
bis opinion that the legality of the sale could not 
be defended; and the Board reported their disapprcba- 
tion of the whole proceeding in the strongest terms. 
The Governor-General in Council adopted their view 
of the case as to the illegality and injustice of the sale, 
and intimated, that if the purchasers could not be in- 
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cluced to renounce their purchase, the Respondents 
should be furnished with stamp paper free of expense^ 
to prosecute their suit for annulling the sale. 

On the 13th of August 1S24, the following perwawia 
from the Collector was addressed to the Government 
vakeel^ by order of the Governor-General in Council : — 
In the case of the Ranee, the wife of the late Jus- 
luunt Sing, against Government, and the purchasers 
of the sale of the talooh Belkhuriih, of Urol, for the 
reversal of the sale, do you represent to the said 
Court that an answer on the part of Government to 
the plaint, desiring that the sale be affirmed, is un- 
necessary, and that the Court may decide upon the 
case according to justice.” 

On the gth of April 1825. Gokul Chund filed his 
answer to the plaii^t, insisting on the validity of the 
sale, denying that there was any collusion between the 
officers of Government, and contending that, as the 
Governor-General and Board of Revenue had rejected 
the petition of the Ranee for rescinding the sale, she was 
precluded by the 3rd clause of sec, 6, and ist clause 
of sec. 7, and by sec. 27, of Keg. XL 1822, from 
instituting any suit to annul the sale ; he also alleged, 
that he had sold his interest to the Appellant Lain 
Bunwaree LaL 

To this answer the Plaintiffs replied. 

1 he cause being at issue, documentary evidence was 
produced on behalf of the Plaintiffs, consisting of 
copies of the old books of settlement of the villages in 
the pergunnas of Urol and Mussoora; extracts from 
the tozojce (monthly) accounts of kists (revenue) and 
payments on account of collectionsj the original peti- 
tions of the Ranee, for indulgence in payment of the 
revenue due in 1815; the first and second advertise- 
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men(s for the sale; the proceedings of the Collector, 
recording the purchase of the zemindary in question ; 
the stiniid, or deed of sale ; certain proceedings of the 
Collector of Bahuy ^ annulling the sale of other vil- 
lages, and of the Zillah Court, suspending the transfer 
of the property to the auction purchasers ; and the 

final orders of the Government respecting the defence 
of the suit. 

The Defendants also produced documentary evidence, 
consisting, among other things, of the original peruian- 
7 ias to the Maha-rajah and other zemindars, requir- 
ing them to sign kabooliats for their entire zcmindaries 
the agreement of the Ra 7 iee to pay the full assessment 
on her zetnindary ■ her inokhtar-namah in favour of 
Puhuhcan Sing ; the kahoolial or lease of the Ranee's 
mokhtar for the pergunnas of Urol and Mnssoora ; in- 
voices of remittances and treasury receipt for monies 
paid in on account of the revenues of those pergunnas ■ 
the original statement of the Collector of Bahar to the’ 
Board of Revenue, of lands in that zillah proposed to 
be sold by the Collector on the 5th of June 1815 • the 
advertisements for the sale ; the kahoolial of Puhuhoan 
Sing, on behalf of the Ranee, already stated ■ the 
several petitions on behalf of the alleged purchasers 
for admission to the lands purchased, and the orders’ 
thereon; the petition of the Ranee for the annulling 
the sale; and the correspondence between the Board of 

Revenue and the Collector; the report of that Board 

to the Government, and the answer thereon ; together 
'VI copies of the monthly accounts of the collections 
of the mahals in zillah Bahar, from June .8.5 to 

In consequence of a letter from the Court of the 
July 1825, various documents were sent up by 


1841. 



Maha-rajah 

Mitterjeet 

Sing 


V. 

The HEiRsor 
THE Ranee, 
WIDOW OF Ra- 
jah JUSWUNT 
Sing. 



6o 


CASES IN THE PRIVY COUNCIL 


1841. 

Maha-rajah 

Mitterjeet 

Sing 

The Heirs of 
THE Ranee, 

wiDowoF Ra- 
jah JUSWUNT 
Sing, 


the Board of Revenue and the Collector pf Bahat^ 
consisting of reports made by the vakeel oi Govern- 
ment of the City Court of Patna^ on the mode in which 
the sale liad been adverliaed, the proceedings of the 
Collector recording the sale, and the various petitions 
presented by the Defendants for the transfer and 
possession of the property, according to their re- 
spective claims. 

Nine witnesses were also examined on the part of 
the Defendant, Meer Abd-Ooilah, respecting the due 
publication of the advertisements, and the notice given 
thereof to the Ranee and the vakeels of Government 
were examined upon interrogatories to the same points 
by both the Plaintiff and Defendants. 

The proceedings relative to the defence of the suit, 
on the part of Government, were also put in with the 
interlocutory petitions and orders made in the progress 
of the suit, together with a petition of the Appellants 
of the 12th fitly 1825, submitting observations on the 
sufficiency of the 5:econd advertisement, and the ru- 
bakary^ or proceeding of the Court, inquiring into the 
publication thereof, of the 16th July 1825. 

On the igth November 1825 the cause came on to 
be lieard before the Provincial Court of Patna, when 
the Judges, having gone minutely into all the circum- 
stances of the case, gave judgment in favour of the 
Plaintiffs; and ordered that the PlaintiHs, Gkirdkaree 
Sin^, Neemdharee Sing, Doorgpal Sing, Koolahul 
Sing, and Dnryao Sing, should obtain possession of 
the villages in dispute with their co-heirs, and that 
their names and shares should be inserted in the office 
of Government by a precept to the Collector; that 
the Plaintiffs should pay into the Treasury the sum ot 
R. 2,716. 6 a. 5 g., the balance alter the receipt oi 
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R. 10,026. 4 a., on account of the balance of mal'^ 
gusary due to the end of Phagoon, with interest ; and 
the Court declared as follows ; — As it is probable 
that the purchasers have realized more than the price 
of the sale, with interest, from the profits of the vil- 
lages in dispute, it is not thought necessary to give 
any order to return the sale-price in this case. Either 
of the parties who may think there is an excess of 
money due, may sue to realize it. As the sale was 
effected by the combination and misrepresentations of 
the officers and purchasers, and the council (i,e« the 
Provincial Council of Patna), upon the report of the 
Collector and letter of the Board, when an answer of 
Government to the plair.t was required, considered the 
sale to be improper, and advised it (the talook) to be 
returned, with which the purchaser would not comply, 
and on which account Government refused giving an 
answer to the plaint of the late Ranee, no blame is 
attached to Government. The whole costs of both 
parties are therefore to be paid by the purchasers.” 

From this decree the Maha-ra/ah appealed to the 

Sudder Dcwaujiy Adawliit of Bengal. The Provin- 
cial Court of Patna transmitted his appeal, together 
with a separate petition of the Appellant Bunwarec 
Lai, praying to be admitted to appeal in the place 
of GokuL CJmndy whose interest be had purchased, 

and was in possession of his share of the talook in 
question. • 

The Appellant, the Maha-rajah, having presented a 
supplemental petition to the Suddcr Court, setting 
forth that the Provincial Court had refused to exa- 
mine certain witnesses, whose evidence was of im- 
])ortance to his case, an order was thereupon made, 
directing tlic Iran siiiission of tiic papers to the Judges 
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of the Provincial Court, and ordering them to take 
the depositions of the witnesses named by him, and 
any further evidence which he or any oUier of the 
parties should produce to prove their claim. 

In pursuance of this order the Provincial Court 
directed the writer of the Court to take the deposi- 
tions of the Appellants' witnesses as they should 
attend* 


The Appellant Bunwaree Lai submitted a list of 

documentary and oral evidence to the Provincial Court, 

which he desired to produce ; and which he was 
permitted to prove. 

The cause ultimately came on to be heard by the 
Sudder JDewanny Adawlut on the 13th of March 1832, 
and the hearing was continued on the 19th, 20th, 26th, 
and 27th days of the same month, Cn the 2nd of April 
the cause again came on, when the Couit adjourned 
the proceedings, for the purpose of examining certain 
cases cited by the Appellants and Respondents as 
precedents; the decisions in which were ordered to 
be returned from the office, together with copies 
of certain letters regarding the promulgation of Reg* 
XI, 1822, which had been also insisted on. 

On the 24th of April 1832, the cause was finally 
disposed of, when judgment was pronounced by Mr. 
iJeiiry Shakespear in favour of the Respondents, 
thereby confirming the decision of the Provincial Court 
of Patna. m 

On the 29th of May 1832, the final decree was made, 

in which the following reasons were given in sup 

port of the decisions of both Courts rescinding the 
sale ; — 

" First, According to the papers of the settlement 
of 1197 Fusty ^ the sale of one or two villages of the 
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ialook in dispute would have been sufficient to realise 
the arrears due to Government. 

“Second. By the Regulations in force at the time 
of the sale, it was necessary for the Collector to 
select one or two of the said mahals^ and to refer to 
the Board for permission for their sale, and not for 
the sale of the entire talook. 

“Third. In the first advertisement, no particulars 
of the villages for sale were mentioned, as they 
should have been. 

“ Fourth. If the names of all the aslee and dakhilee 
mahals had been mentioned, the talook would have 
sold for twice or thrice as much as the sale price. 

“ Fifth. The second advertisement, postponing the 
sale, was not published at the villages for sale, accord^ 
ing to sec. 5. Reg. XVIII. 1814.“ And the decree 
of the Sudder Dewanny Adawlut then proceeded as fol- 
lows: — ‘‘Upon those grounds of the Respondents, 
proved by the papers, and upon consideration of the 
circumstances stated in the decision of the Provincial 
Couit of Pcitua^ dated the igth of Novembcy 1825, for 
the reversal of the sale, it appears to be just and pro- 
per, upon every principle of justice, to declare that the 
sale in dispute was unnecessary, improper, and con- 
trary to the Regulations: unnecessary, because there 
would have been no objection to the sale of one or 
tvyo mahals-, improper, and contrary to the Regula- 
tions, because by Reg. .XL 1822, the Regulations re- 
garding sales, previous to the promulgation of that 
Regulation, have suffered no change or alteration. 
And in sec. 3, Reg. XIV. 1793, it is ordered, that if 
arrears of malgnzary become due by a proprietor of 
land, a portion of the lands of the defaulter should be 
sold in proportion to the arrears, after ascert ainin^r 
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the wishes of the Board. In sec, 2, Reg. V. 1796, 
it is stated, that when a sale of lands becomes ne- 
cessary, the Collector should with the utmost care 
select such portion of the lands as would, according 
to the statement in his possession, and the usual 
price of such lands, be sufficient for the arrears of 
Government, &c., and not more. In sec. 3, Reg. 
VII. 1799, it is stated, that ‘the Board shall be re- 
sponsible that sales are effected with the greatest care, 
and in a proper manner ; and especially take care that 
Collectors select lands for sale in the most proper 
manner, and fix the jtimma according to the Regula- 
tions.' When sec. 2, Reg. V. 1796, was amended 
by sec. VI. Reg. I. 1801, a further power was given 
to the Board, that whenever they consider the amount 
of arrears maybe realized by a sale of lands, and that, 

4 

compared with the value of the entire lands, a small 
excess only may arise by the sale of the entire lands, 
they are at liberty to have those lands sold, according 
to the Regulations. Moreover, by clause 2, sec. 29, 
Reg. VII, 1799, it is necessary that, for the infor- 
mation of purchasers, the lands for sale should be de- 
scribed at the time of sale, particularly according to 
the ntahalSj besides the expenses of the collections of 
the preceding year, and the sudder jianma^ in such 
manner as to promote the sale, as far as possible, with 
propriety; and by sec. 9, Reg. I. 1801, it is clear 
that, whenever a sale of entire lands becomes neces- 
sary to realize arrears, it is requisite that, at the time 
of sale, their names, and the name of the mahal to 
which they belong, should be stated, according to the 
qitiiiquejinial register, and the amount of the moktir- 
reryju 7 }i 7 na\ but in the sale of the talook in dispute, 
neither the acting Collector, nor the Board, who are 
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the protectors of the rights of defaulters, have paid 
attention to the provisions of the aforesaid Regula- 
tions; on the contrary, by the statement of the acting 
Collector, dated the 4th oi August 1815, a suspicion 
arises that the said Collector referred to the Board for 
a sale of the lands, without ascertaining the amount of 
arrears or value of the lands, and without knowing 
that nearly the whole of the arrear for which the first 
advertisement was made, was paid before the day of 
sale, and effected the sale ; from which the negligence 
of the officers of the Collector is evident: whereby 
a strong suspicion is created, that the sale of 
the talook was not effected without their collusion 
and artifices. In the Persian translation of cl. 3, 
sec. 6, Reg. XI. 1822, it is stated, that sales before 
or after the promulgation of that Regulation shall be 
valid, and not liable to be annulled, provided the order 
of the Board had been given for the sale of all the lots 
which were sold, even should any error have been made 
by the Collector or the Board ; but such an error re- 
lates to the statement of the Collector, or orders of 
the Board thereon, and not to inquiries and measures 
which, by the Regulations in force, are for the preser- 
vation of the rights of defaulters, and for the regula- 
rity of sales. In this case it is evident, that if the 
acting Collector had advertised the particulars of 
the lands for sale at the time of the sale, the said 
lands would have sold for two or three lacs of ruhees 
of which the sale by Gohul Chund, as alleged, of his 
four ana share for sixty-five thousand rupees, to Bun- 
waree Lai, Appellant, two years and a half after 
the sale, if it be true, is a strong proof. Regard- 
ing the second advertisement, although by the depo- 
sitions of the witnesses, which were taken by the 

10 
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order of this Court, it is certain that the Ranee^ the 
widow of Rajah Jiiswunt Singy was informed by her 
agent of the sale being postponed to the 22nd of 
yune t8i5, yet the advertisement was not published 
as required by sec. 5, Reg. XVIII, 1814, and the 
plea of the Respondent on this ground cannot be 
butted. Independently of this, according to justice 
and the circumstances above stated, and the decision 
of this Court in the case of Government and Bal Dut 
Doobey^ Appellants, (No. 1,766, on the 17th of Ja’~ 
nuary 1820,) it is most proper and necessary that the 
sale in dispute should be reversed, and, according to 
the decision of- the Court, that the Respondents im- 
mediately, on paying the sum of two thousand seven 
hundred and sixteen rupees^ s\k anas, gundaSy the 
balance due to Government, with Interest from the 
date of sale, be put in possession. But be it not 
understood, that the sale in dispute has been reversed 
on account of the sale price of the lands much 
exceeding the arrears of malguzary due by the pro- 
prietor 5 for, according to sec, 25, Reg. V. 1812, it 
would not be a sufficient ground to reverse the sale: 
but be it known, that the real ground for the reversal 
of the sale of the talook in dispute is this, that although 
the ]U7ntna of every mahal of the talook was sepa- 
rately entered in the settlement of 1197 Fusly^ the 
Collector did not refer to the Board for the sale of a 
portion of the lands of the defaulter, sufficient to 
discharge the arrears due to Government ; and it is 
still more wonderful that in the advertisement for 
the sale of the entire talook, the name and jumma of 
each mahal belonging to it was not mentioned, as 
ordered by the Regulations, and in consequence 
of which omission a great loss has been sustained by 
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the Respondents. — Ordered, therefore, that the de- 

ctsion of the Provincial Court, dated the 19th of 

November 1825, be in every respect affirmed, and all 

the costs be payable by the Appellants, and the Re- ^ h' 

spondents be put in possession immediately, on rHE Ranee, 

paying the sum of two thousand seven hundred and 

sixteen m/>eei, six anas, five £^ufidas, the balance due 

to Government, with interest from the date of the 
sale," 

From this decree the Appellants appealed to his 
late Majesty In Council. 


Mr. Pemberton, Q. C., and Mr. ^acAson, for the 

Appellants, Maha-rajah Mitterject Sing, and 
Meer Abd^Oollah. 


By the decree appealed from, the sale of the talook 
is set aside principally on the ground that the pro- 
visions contained in the Bengal Regulations authorising 
sales of land for arrears of revenue have not been com- 

plied with. The main questions which arise are 

first the propriety of the selection of the entire talook 
of Belkhuruh by the Government for the arrears of 


revenue j secondly, the validity of the advertisements 
and sale statement ; thirdly, the assumed invalidity of 
the sale under Reg. VII. ,799, sec. 29, cl. 3, by 

reason of the purchase being made fictitiously ; and 
lastly, whether the Ranee had not so acted by the 
appropriation of the purchase- money, as to’preclude 
the Respondents from objecting to the sale. 

I. It IS admitted that the Ranee held the talook in 
zemrndary tenure, and that one of the incidents of this 
tenure by Reg. I. ,793_ by which the title of the 
zemindars was originally recognised, is, that the lands 
are liable to sale if the revenue assessed upon them 
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shall fail to be duly paid. When this event happens, 
the revenue authorities proceed to a sale of the whole 
or a part of the zemindary in arrear, the purchase- 
money, or so much of it as may be necessary, being 
applied in satisfaction of the arrear due from the 
defaulter; the question then is, whether, in this case, 
the selection of the entire talook was a justifiable exer- 
cise of the discretion vested in the revenue authorities. 
Kirt Chunder Roy and others v. The Governmeyit (a) is 
conclusive. In that case your Lordships held, that no 
excess in the value of lands sold, over the arrear of 

4 

revenue due, would vitiate the sale, the Government 
having, by Reg. V, 1812, an absolute discretion to 
sell either the w'hole or any part of the estate for 
arrears, without reference to the probable produce of 
the sale. In delivering judgment, Mr. Baron Parke 
says, in reference to that regulation (6) — '‘It is impos^ 
sible to find language better calculated to do away 
with all objections on the ground of excess as to the 
validity of sales made by order of the Revenue Board, 
under the sanction of the Governor-General, when an 
arrear exists.’^ Here an arrear is clearly proved to 
have been due. But it is objected by the Respondents 
that the selection of so large an estate as the talook of 

Belkhuruh for sale for the arrears was a violation of the 

% 

4 

spirit of the Regulations. The contrary is the fact. 
The acts of the Ranee, in her dealings with the Go- 
vernment, and by the execution of the kabooliat, 
had constituted the 74 villages ^ into one joint es- 
tate, It was separately registered from the other 
property of the Ranee, and was, in fact, a pergtinna 
property. It is a rule to preserve the pergnmuis 
and other local divisions entire, whenever it is prac- 


(^) 1 Moore's Indian Cases, 383. 
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ticable : sec. 7, Reg. I, 1801. 

established practice, the selection of the entire talook Maha-rajah 

^ * . Mitterjeet 

was proper, unless there were any circumstances ren- 
dering it imperative to break up the talook. The pro- 
priety or expediency of the latter step has not been 
shown in these proceedings 5 and we submit that the 
selection of this talook for sale was a proper exercise 
of the power vested in the revenue authorities ; that 
this discretion was judicially exercised ; and that even 
if it were otherwise, no want of discretion merely, 
on the part of the Board of Revenue, of which the 
Appellants, as purchasers, were necessarily ignorant, 
can, either under secs. 24 and 25 of Reg. V. 1812, 
or on any other grounds, affect the validity of their 
purchase in a court of justice. 

II. If the selection were proper, has any circumstance 
subsequently occurred which rendered the sale in- 
operative and void ? To the first advertisement two 
objections are raised by the Respondents ; firsts that 
it is an inaccurate description of the property j and 
secondly^ it is incorrect in form. It is important 
to ascertain the principle upon which this advertise- 
ment was framed, and the facts by which its accuracy 
and sufficiency must be determined. To avoid disputes 
between the Government and the purchasers, the prac- 
tice is to introduce into the advertisement only the 
name of the principal village or place, giving its appel- 
lation, in the district about to be sold. This is stated 
in the evidence to be the custom of the office. The 
information thus afforded was always found sufficient ; 
for, unlike private property, the boundaries and par- 
ticulars of which are matters of merely private interest, 
the divisions of these zemindaries are public and terri- 
torial. The actual divisions themselves are matters of 
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genera, notoriety and universal concernment. This, 
with the amount of the jumma, or revenue assessed 
upon the property for sale, and the name of the ntahal 
nialgu^ar, conveys all the general information 
relating to the property which is necessary or useful 

XIV. 1793, which pre- 
ibes the form of the advertisement, does not require 

lat any detailed particulars should be set out, other 
than were given in this advertisement. Reg. XVIII. 
•814 IS to the same effect. As the Regulations’ 
then require no detailed particulars of the property 
a out to be sold, it is necessary to inquire whether 
here was a misdescription in the first advertisement. 
The description of 74 villages, as mentioned in the 
decennial settlement, and described in the kabootiat of 
the Ranee as 74 jianmas, was correct. The descrip- 
tion. after the pergunna had been transferred to the 
^aiah Shahabad, as ,10 villages, namely. 85 of aslee. 
and 125 dakhtlee, was erroneous. This property was 
on y recorded by 74 names, paid only jummaS, 
and was divided into 74 known and established local 
divisions. The advertisement, therefore, was right in 
describing ,t as 74 mouzas. Secondly, it is contended 
that the advertisement is incorrect in form, because 
the names of the villages are improperly described. 
This we have already shown is not required by Reg. 
AIV. 1793. And further, that the hour of sale is not 

mentioned, conformably to the 26th sec. of that Regu- 
lation. This objection was not urged in the Courts 
below ; but surely such omission could not invalidate 
the sale. Some of the provisions of the Regulations 
are merely directory. Thus in the case of the Collector 
of Benares and others v. Cosa Gir & Raj Gir {a\ the 

(^) 3 Mac. Slid. Deiv. Rep. 88. 
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Regulations relating to revenue sales provide that on 
the purchase of the property, the purchaser shall de- 
posit five per cent. The purchaser in that case did 
not deposit five per cent, on the day of sale, and the 
Court held that the failure to fulfil that condition was 
not sufficient to invalidate the sale. 

With respect to the second advertisement, it is 
material to bear in mind that the Ranee made no 
objection to it either before or at the sale. Sec. 5 * 
Reg. XVIII. 1814, does not apply. The postpone- 
ment was granted to the Ranee as an indulgence, 
and, therefore, did not occur through one of the un* 
avoidable causes which that section has in view. 
Indeed, there existed no necessity for issuing the 
second advertisement. The Collector of Bareilly v. 
Major Hearsey {a). The proceedings with regard to 
the notice of the sale were in every respect regular, 
and within the terms of sec, 7, cl. 4, Reg, XI. 1822, 
which is retrospective, 

III. The question whether the purchase was ficti- 
tious is wholly irrelevant as between the Appellants 
and Respondents, for that question cannot arise unless 
there be a valid sale, divesting the property of the 
latter, and then it arises only between the Government 
and the purchaser. It is obvious that if the purchase 
had been fictitious, it was a penal matter, which Reg. 
Vn. 1799 places exclusively within the cognizance 
of the Governor-General in Council. The charge that 
the sale was promoted and induced by the fraudulent 
practices of the native officers of the Collector, in 
concert with the Appellants, the purchasers, is without 
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foundation. It was not a fictitious sale, neither was it 
a purchase by a Government officer. [Mr. Serjeant 
Spankie—'^^ do not insist on that ground of objec-- 
tion.] It will be then unnecessary further to argue it. 

IV. The application of the purchase-money to the 
use of the Ranee, at her request, precludes any subse- 
quent question of the validity of the sale as between 
her and the purchasers. This should be looked at, 
with reference to two distinct periods of time. During 

the period the Ranee was in possession, and appro* 

% 

priated the purchase-money to her own purposes, her 
conduct, if she meant to complain of the sale, was 
fraudulent. After she lost possession, and still con- 
tinued to appropriate the purchase-money, it amounted 
to a waiver and abandonment of all objection to the 
sale. It might not be inconsistent with any step which 
the defaulter might subsequently take to recover from 
the Government compensation for an improper exer- 
cise of its authority, if such had taken place; but as 
between the Ranee, who was divested of the estate, and 
the purchasers, we submit that the acceptance of the ■ 
purchase-money is conclusive; for it is impossible that 
a party can be at the same time owner of the estate 
and entitled to hold the purchase-money also. 

It is impossible to support the Judgment of the 
Courts below upon these grounds. It was a grievous 
injustice to set aside the sale, turn the purchaser out 
of possession, and assume, as the decree does, that he 
had realized the amount of his purchase-money, with 
interest at 12 per cent, during the fifteen years he was 
in possession. The decree is, in principle, erroneous: 
proceeding on the footing that the Government officers 
have conducted themselves illegally and indiscreetly 
in the conduct of the sale, it declares them free from 
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blame, and decrees the purchaser to lose his purchaser- 
money. It is utterly inconsistent with every principle 
of justice and law to throw upon the purchaser those 
consequences which are attributable entirely to the 
Government officers, with whom the purchaser had no 
connection, and by whose acts, according to the law 
in any other country, the purchaser ought not in any 
degree to be affected. 
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Mr. Miller, Q. C., for the Appellant, Lala Bun- 
waree Lai, 

Having the same interest as the other Appellants in 
maintaining the sale, did not address their Lordships. 


Mr. Serjeant Spatikie, Mr. E. /. Lloyd, and Mr. 
EdviHTid I\Loot€, for the Respondents, the 
heirs of the deceased Ranee. 

This sale was properly avoided. It is quite clear a 
very large estate has been sacrificed for very small 
arrears due to the Government. The lalook was worth 
nine or ten lacs of rupees, and one of the hardships 
under which the Ranee laboured was the extreme un- 
dervalue for which the property was sold. 

I. The question of property on the part of the 
Collector, in selecting the entire talook for sale, must 
be determined by 'the Regulations, which should be 
construed liberally towards the defaulter. This estate 
is assessed, under the decennial settlement, in seventy- 
four separate lots and portions, and a sale in any other 
form was clearly illegal. There is no Regulation in 
existence which imposes upon the malguzar who has 
more than one village, a legal obligation to comprise 
them in one lot, or to consolidate the separate assess- 
ments of the several villages. Accordingly, the prac- 

11 
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tice has been to sell the districts separately, taking so 
much as was necessary to satisfy the arrear, and no 
more. By sec. 13, Reg, XIV, 1793, it is ordered, 
that a portion of the estate of the defaulter should be 
sold in proportion to the arrears. Sec. 2, of Reg. 
1796 declares, that the Collector should, with the 
utmost care, select such a portion of the lands as 
would be sufficient to satisfy the Government de- 
mands, and not more. Sec. 23,. Reg. VII. 1799, also 
enacts, that the Collectors should be careful in select- 
ing lands for sale in the most proper manner. 
Sec. 2, Reg. V. 1796, was found inconvenient, and 
was amended by sec. 6, Reg. I. 1801, by which,, 
power was given to the Board, that when, compared 
with the value of the entire lands, the amount of 
arrear was such, that a small excess ohly could arise, 
in that case they were at liberty to sell the whole 
estate according to the Regulations. If the Collector 
had selected one village of these 74, it would have 
realised sufficient to have paid off the arrear, and 
have discharged the Ranee from her obligations to the 
Government. So extravagant an arrangement on the 
part of the Collector, who acted without competent 
authority, was unjust, and most oppressive to the 
Ranee. The spirit of the Bengal Revenue Regulations 
require, where there are separate assessments upon 
definite portions or districts of land, that the property 
should be put up for sale in separate lots. Sec, 3, 
Reg. V. 1796, expressly enacts, that distinct mahals 
separately assessed for the public revenue are to be 
sold in distinct lots. In Meer Sheer All v. Sheikh 
Loot/ AH (a\ lands separately assessed were sold in 
one lot for arrears : the sale was set aside as illegaL 


(4) 3 Mac. Sud. Dew. Rep. 63. 
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Again, in Buryndeonaram Singh v. Hurshmikernaram 
Singh (a), a public sale was annulled, on the ground 
that the villages were assessed, at the decennial settle- 
ment, as distinct mahalSy in the names of different 
persons, and though they subsequently belonged to 
one and the same individual, yet it was held that they 
could not be sold to realize balances of Government as 
a single estate. These cases distinctly show the prin- 
ciple upon which the Courts in Bengal act with re- 
ference to the sale of property separately assessed. 
The sale of the entire talook was in violation of the 
spirit and letter of the Regulations then in force in 
BeyigaL 

11 . But the sale was irregular, as well in its actual 
conduct, as in the preliminary proceedings. The first 
advertisement issued in this case was not such as 
was required by cl. 2, sec. 29, of Reg. VII. 1799, and 
sec. 9, of Reg. F. 1801. The object of the advertise- 
ment was to invite purchasers to attend the sale j but 
if the information given was altogether erroneous, the 
advertisement was illegal for want of compliance with 
the Regulations. There was no description in the 
advertisement or sale statement corresponding with 
what is required by the Regulations. It was altogether 
erroneous ; it should have stated in detail every one 
of the aslee and dakhilee villages, to enable the 
bidders to understand that though it was described 
as 74 villages, yet it was in reality much more. 
Reg. VII. 1799, sec, 29, cl. 2. This is a fata! objec- 
tion to the first advertisement. With respect to the 
second advertisement, that, we submit, must fol- 
low the fate of the first. It never was issued or pub- 



Maha-rajah 

MlTTERjEET 

Sing 


•V, 

The Heirsof 
THE Ranee, 
WIDOW OF Ra- 
jah JUSWUNT 
Sing. 


C'O 4 Mnc. Sud. Dew. Kcp. 348. 



76 


CASES IN THE PRIVY COUNCIL 


■5 



Maha-rajah 

Mitterjeet 

Sing 


V. 

TheHeirsof 
THE Ranee, 
wiDowoF Ra- 
jah JUSWUNT 
Sing. 


✓ 



. j 

lished on the lands of the defaulter, as required by 
sec. 5, Reg. XXVI. 1803. This, of itself, is suffi- 
cient to annul the sale. Bhugwunt Sing v. The CoU 
lector of Goruckpore (a) ; The Collector of Bareilly v. 

Major Hearsey (&). The provisions of Reg. XL oi 
1822, so far as they affect the rights of the parties 
to this Appeal, are not retrospective, and do not 
apply. 

III. The remaining point is the appropriation by the 
Ranee^ of the surplus purchase-money. The artificial 
principles enforced by Courts of Equity in England 
do not extend to India. Even if they did, it must be 
shown that the party who adopts an act does so with 
deliberation, and is aware of the effects flowing from 
it ; before it can be construed into an admission, it 

% 

must be proved to h; ve been done deliberately. It 
must be done with intention, or that intention must be ^ 

a necessary and unavoidable inference of law. There a 

is no evidence, or even a pretence, that the Ranee made ■ 
any written application for the purchase-money. The 
mokhtar^ or general agent of the Ranee, taking the 
purchase-money, and appropriating it to the payment 
of the subsequent arrears, was an unauthorized act. 
ft was not within the general scope of his authority. 

The Ranee was a woman utterly helpless in the Hindoo 
state of society, unable to attend to her own affairs. 

It cannot be contended that, so long as the Ranee 
continued in possession of the estate, in opposition to 
the purchaser, she was acquiescing in the purchase. 

The Appellants' counsel, throughout their argument, 
treat the Ranee as the vendor ; we deny she can be so 
considered — the Government was the vendor. There 



(/i) 3 Mac. Slid. Dciv. Rep. 325. 
ib) 3 Mac. Sucl. Dew. Rep, 242. 




ON APPEALS FROM THE EAST INDIES. 


77 


was no privity between the Ranee and the purchaser, 
and, therefore, the purchaser cannot have a right 
against her. If the Government had no power to sell 
the entire estate, the purchaser has no title. He must 
look to the Government, The remaining objection 
to the decree is for not directing an account or resti- 
tution of the purchase* money. There is no form of 
action analogous to a bill of account in the Mo/ussil 
Courts. It was a very just inference, after the Appel- 
lants had been sixteen years in possession, with such a 
beneficial purchase, to presume that they had indem- 
nified themselves. 
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Mr. Justice Erskine : 

This appeal arises out of a suit originally instituted 
in the Provincial Court at ratna, in December 1817, 
by the late Ranee, the widow of Rajah Jiiswunt Sing, 
against the Government of Bengal ; and also Maha- 
rajah Mitterjeet Sing (for himself and as Guardian 
of Rajah Mood Narain Sing), Meer Abd-Oollah, Gokul 
Chnnd, and Baboo Byjnath Sahoo, for the purpose of 
annulling the sale of the talook of Belkhuruh, in the 
pergunna of Urol, formerly the property of the Ranee, 
ut which had been seized for arrears of revenue by 
the officers of the Government, and by them sold to 

the Appellant, Maha-rajah Mitterjeet Sing, for the 
sum of S. R, 110,000. ^ 

The grounds upon which the sale was impeached by 
the Ra 7 icc, were in substance, as collected from her 
P amt, that the sale was the result of a fraudulent 
conspiracy between the purchaser, Maha-rajah Mitter- 
jeet Sing, ^nd Baboo Byjnath Sahoo, the cash- keeper 
of the Government, and Mccr Ahd-Ootlah, and also the 
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officers of the Collector ; that a larger extent of prc>- 
perty than was necessary to produce the arrears dney 
was put up for sale, and spld ; and that fpr the pur- 
pose of enabling the purchaser to obtain the Rdtiee^s 
property at an inadequate price, the whole of the 
talook of Belkhuruh had been unnecessarily and in?- 
properly put up to sale in one lot, and that the 
advertisement did not sufficiently apprise those who 
might be expected to become bidders at the sale, what 
was the extent and nature of the property to be sold ^ 
that the sale having been postponed, no sufficient ad- 
vertisement of the day fixed for the sale had been 
published according to the Government Regulations ^ 
and that by these means, property of the Ranee^ which 
was worth five lacs of rupees, had been purchased by 
the Appellant, Maha^^rajah Mitterjeet Sing^ fpr the 
inadequate price of S. R. 110,000. The Ranee further 
complained that the purchase was made in fictitious 
names, and that in reality it was a purchase for the 
use of the Government officers, contrary to the Regu- 
lations, and that the sale was in fact of 210 villages, 
whereas the advertisement stated it to be of 74 villages 
only; and further, that the balance of arrears w.as 
incorrectly stated ; that in truth no balance was due. 

for any arrears of the talook XhsX was sold, and that no- 
notice of the advertisement had been given to the 
Ranee. 

After filing her plaintr and before any further pro- 
ceedings were had, the Ranee and the suit was 

afterwards carried on by her heirs. 

The Officers of the Government put in no answer 

to the Plaintiff's complaint. 

After instituting certain inquiries into the circum- 
stances of the sale, the Board of Revenue appears to 
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have come to the conclusion that the sale had been 
irregularly conducted, and to have wished that the 
purchaser should give up the estate to the Ranee \ but 
the purchaser having declined to acquiesce in their 
view of the case, the Government took no part in the 
defence. 

The other Defendants, however, having put in their 
answers, and the pleadings having been brought to a 
close, a mass of evidence, both documentary and oral, 
was produced on both sides, and on the 19th of 
November 1825, the Provincial Court of Patna pro- 
nounced its decree, and thereby, after entering into an 
elaborate detail of all the circumstances of the case, 
and after stating that the sale was fictitious, and con- 
trary to the Regulations, and was made through the 
collusion and misrepresentations of the officers of the 
Collector, and after further pointing out certain irre- 
gularities in the conduct of the sale, and the issue of 
the advertisements, ordered the sale to be annulled ; 
and that the heirs of the Ranee should obtain posses- 
sion of the villages in dispute, and that they should 
pay into the treasury the sum oi R. 2,716. 6. 5., the 
balance after the receipt of R, 10,026. 4,, on account 
of the balance of malgtizary due to the end of Phagoon 
with interest. The decree then proceeds thus: 

And as it is probable that the purchasers have 
realized more than the price of the sale, with interest, 
from the profits of the villages in dispute, it is not 
thought necessary to give any order to return the sale 
price in this case ; either of the parties who may 
think there is an excess of money due, may sue to 
realize it. As the sale was effected by the combination 
and misrepresentations of the officers and purchasers; 
and the Council (meaning the Provincial Council of 
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Patna), upon the report of the Collector and the letter 
of the Board, when an answer of Government to the 
plaint was required, considered the sale improper, and 
advised the talook to be returned, (with which the 
purchaser would not comply, and on which account 
Government refused giving an answer to the plaint of 
the late Ranee), no blame is attached to Government. 
The whole costs of both parties are therefore to be 
paid by the purchasers.” 

The purchasers appealed from this decree to the 
Sudder Demanny Adawlut, and further evidence on both 
sides was taken in the cause by order of that Court, 
and on the 29th of May 1832, the Court pronounced 
its decree, affirming the sentence of the Provincial 
Court, upon the ground that the sale in dispute was 

unnecessary and improper, and contrary to the Regu- 
lations ^ and after giving its reasons for this con- 
clusion, the Court proceeds to state as follows : — 

” But be it understood that the sale in dispute has 
not been reversed on account of the sale price of 
the lands much exceeding the malguzary due by 
the proprietor ; for, according to sec. 25, Reg. V. 
1812, it would not be a sufficient ground to reverse 
the sale. But be it known that the real ground for 
the reversal of the sale of the talook in dispute is, that 
although the juni?na of every mahal of the talook was 
separately entered in the settlement of 1197 jFusly, the 
Collector did not refer to the Board for a sale of 
a portion of the lands of the defaulter sufficient to 
discharge the arrears due to Government; and it is 
still more wonderful that in the advertisement for the 
sale of the entire talooky the name and jum7na of each 
7 nahal belonging to it was not mentioned, as ordered 
by the Regulations, and in consequence of which 
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omission a great loss has been sustained by the Re- 
spondents*” It was, therefore, ordered that the deci- 
sion of the Provincial Court should be in every respect 
affirmed, and all the costs be payable by the Ap- 
pellant, and the Respondents be put in possession im- 
mediately, on paying S. R, 2,716. 6. 5., the balance due 
to Government, with interest from the date of sale. 

Against these decrees the purchasers appealed to 
the Queen in Council, and Her Majesty having been 
pleased to refer the case for hearing before the Judi- 
cial Committee, it was fully and ably argued here, on 
the 7th, iith, and 17th of December last. 

And upon the argument the learned Counsel for the 
Respondent, feeling that the facts proved in the Court 
below would not enable them to support the decrees 
appealed from, on the ground either of fraudulent 
combination between the purchasers and the Collector, 
or upon their plea that the sale was fictitious, or that 
the purchase was made on behalf of the Government 
officers, very properly abandoned tliose untenable po- 
sitions j for their Lordships are satisfied, after a care- 
ful examination of the evidence, that no such case was 
made out by the Respondents. But it was upon the 
argument, strongly urged, that the sale had been justly 
annulled on the ground that the sale of the whole 
talook, and especially the sale of it in one lot, was 

unnecessary and improper, and contrary to the Regu- 
lations, and without the sanction of the Board of 
Revenue, and that the advertisements were insufficient 

in point of form, and had not been properly issued or 
served. 

A short summary of the facts proved will render 

clear the view which their Lordships take of the ques- 
tions before them. 
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It appears that the talook in question consisted of 
210 mouzaSy or villages, of which 85 were original or 
principle villages, called aslee, and 125 were dependent 
villages or hamlets, called dakkilee- but these 210 
villages were classed for fiscal purposes under the 
names of 74 of the villages, and a separate sum, called 
the sudder jumtna, was, by the settlement of 1197 
Fnsfyy assessed upon each of these 74 fiscal villages, 
the total amount of which was S. R. 24,748. ii, 10. 
This constituted the sudder jutnma of the whole talo&k 
pf Belkhunih^ Besides this talook of Belkhuruhy the 
Ranee was also the proprietor of four other talooks in 
other pergunnaSy the assessments for which were en- 
tered in the same form, namely, by placing a sudde-pf 
ju 7 n 7 na opposite the several fiscal villages of each ta- 
look, and placing the sum total of these jummas as th» 
sudder ju 7 n 777 ,a pf the respective talooks^ making the 
sudder jU 7 n 7 na of all the five talooks to amount to 
R. 41,451. 4. 15,, which was the amount of revenue 
payable yearly by the Raitee^ in respect of these five 
talooks* 

It appeared by the evidence, and by the admission 
of the parties, that prior to the year 1801, separate 
kabqoliatSy or leases, were made in respect of each of 
the fiscal villages composing the several talooks above 
mentioned. 

But in the year 1801, in consequence of the incon- 
venience arising from such an arrangement, the differ- 
ent seTnindars were required to furnish a general 
kahQoliat and kistbundy for the whole of their villages, 
and it was notified to the different ze 7 nindars that the 
several adjoining villages composing a z€77tindary, or 
held by one individual, were to be considered as one 
joint estate, and that all the villages of a proprietor 



ON APPEALS FROM THE EAST INDIES. 



would be included in the name of the principal village 
as one talook. 

In pursuance of this requirement and notice, the 
Ranee^ by her agent Ptihulwan Sing^ on the 24th of 
October 1801, executed a kabooliat, by vi^hich he un- 
dertook, Oh the behalf of the Ranee^ to continue to 
pay the suna of R. 41,451. 4. 15., the jumma khiraj\ or 
assessment of the pergunnas Urol^ Mussoora^ Shahpoor 

Sanda and Gohj (that being the annual Jumma 
fixed at the decennial settlement,) and declared that if 
she should not pay the instalments monthly, according 
to the deed of instalment, the whole of her property 
and possessions might be sold at the discretion of 
the chief authorities, and the balance realized. And 
in a schedule to this instrument the names of the 
74 fiscal villages, with the several assessments to 
each, were inserted, headed by the name of the per- 
gunna Urol, with the sudder jumma of such assess- 
ments, followed by a similar list of the other villages 
and assessments, arranged under similar headings of 
the names and sudder jumma of the other pergunnas 
to which they respectively belonged. 

It further appeared by the evidence, that in the 
month of February 1815, there was an arrear of revenue 
due to Government from the Ra^iee, in respect of these 
five talooks, to the amount of S. R. 12,742. 10. 5., and 
that upon the 2nd of Afay i8i5» the acting Collector 
at Bahar published an advertisement for the sale of 
Belkhuruh, on Monday, the 5th of June, at the Col- 
lector's Sudder Cutcherry at Bankissor, in which the 

property to be sold was described in the form there 
set forth. 

Evidence was given of the service and distribution 
of this advertisemfmt, the insufficiency of which, how* 
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ever, formed one of the subjects of complaint by the 
Ranee^ to which it will be necessary more particularly 
to refer. 


It appears that the estates of other defaulters had 
been advertised for sale on the same 5th of yune^ but 
before that day arrived, orders were received by the 
Collector from the Board of Revenue, that, with a 
view of affording to the malguzars in arrear a further 


indulgence in respect of time, the sales should be 
deferred until the 22nd of that month. 


No public notice of this postponement had been 
given before the 5th of June, and a number of persons 

having assembled on that day, expecting a sale, the 

* 

acting Collector caused it to be made known to the 
persons present that the sale was postponed till the 
22nd of June, and another advertisement was prepared 
and delivered for distribution in the form stated in the 


pleadings. 

Notice of the postponement was publicly given to 
the several persons attending for the expected sale, 
amongst whom was Chumun Lai, the agent of the 
Ranee, who had herself applied for a postponement of 
the sale. A copy of this advertisement was affixed to 
the cutcherry at which the sale was to have taken place, 
and copies of the advertisement were affixed at the 
different Courts in the district, but no copy of this 
advertisement was served on the Ranee herself, or 
affixed upon any part of the estate. 

On the 22nd of June, the ialook of Belkhuruh was 
put up for sale in one lot, and sold to the agent of 
Mitterjeet Sing, for the sum of S. R. 1 10,000, which 
sum was afterwards, before the 29th of June, paid into 
the Treasury. On the 29th of June, petitions were 
presented by Mitterjeet Sing, Gokul Chnnd, and Meer 
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Abd-Oollah, stating that the estate had been bought by 
Mitterjeet Sing, as to one half, for his son, Baboo Mood 
Narain- as to one fourth, for Goktil Chund ■, and as 
to the remaining one fourth, for Meer Abd-Oollah-, and 
praying that their names might be inserted as pro- 
prietors, according to their several proportions. On 
the 4th and 6th of July, petitions were presented by 
the Ranee, complaining of the sale, and praying that it 
might be annulled, which were laid before the Board of 
Revenue, and that Board (after receiving a report from 
the acting Collector to whom the two petitions were 
referred for an explanation by a letter from their acting 
Secretary to the acting Collector of Bahar, dated the 
15th of declared that the Board was satisfied 

with the explanation relative to the sale of the estates 
of the Ranee of Rajah fuswunt Sing, and considered 
the sale legal, and accordingly confirmed it. But owing 
to circumstances which it is not necessary to mention, 

possession was not given to the purchasers until the 
month of March 1816. 

It further appeared, by evidence satisfactory to their 
Lordships, though the fact has been disputed by the 
Respondents, that the balance of the purchase-money 
(after deducting the arrears of duty for which the sale 
was made, and the costs of the sale) was, from time 
to time, appropriated by the Ranee to the payment of 
arrears of tribute due from her, in respect of other 
property, and that at the time of the commencement 
of the suit now under Appeal, there remained the sum 

of R. 77. 9. 10. only, unappropriated, and that this 

small balance was afterwards applied by her to the 
like purposes. 


Under these circumstances, 
the part of the Appellant, that 


it was contended, on 
thf" sale of the whole 
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talook was strictly correct, according to the fair Import 
of the Regulations then in force, and that the adver- 
tisements were issued and published agreeably to the 
form prescribed by the Regulations ; that even if more 
than was necessary had been erroneously sold by the 
Collector, and if the form and publication of the ad- 
vertisements had been defective, the sale could not be 
thereby invalidated; and that, at all events, neither 
the Ranee nor her heirs could now claim to have the 
sale annulled on such grounds, since the Ran^e had, 
by appropriating the purchase-money, after it had beert 
paid into the Treasury by the purchaser, adopted and 
ratified the sale, and waived all irregularities in the 
conduct of it ; and that still less could any irregulari- 
ties in the form or service of the advertisement supply 
any ground for annulling the sale, after such appro- 
priation of the price. 

The Respondent, on the other hand, insisted, that 
as the power of the Collector to sell, was a qualified 
power, the purchaser could only maintain his tHfe 
under the sale by showing that the power had been 
duly exercised, and they denied that there was any SUf* 
ficient evidence of any appropriation of the price by the 
Ra?iee, and asserted that if there was, it could not give 
efficacy to a sale, which was made in defiance of her 
protest and resistance, and contrary to law. 

The first question, therefore, which their Lordships 
have had to consider is, whether the sale in one lot of 
the whole (alook, for arrears of tribute which might 
have been paid off by the proceeds of some definite 
portion of the talook, wis within the scope of the CoU 
lector's authority ; for if the Collector had no autho- 
rity to sell the whole talook, under the circumstances, 
as they stood at the time of the sale, their Lordships 
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assent to the argument of the Respondent’s counsel, 
that no implied adoption of the sale by the subsequent 
appropriation of the price will bar the Ranee from 
reclaiming her estate on the restitution of the pur- 
chase-money. 

The power of the Collector to sell the talook de- 
pends upon the different Regulations referred to in 
the argument. The Regulation XIV. 1793, after re- 
quiring certain preliminary steps not relevant to this 
inquiry, declares, that the lands of defaulters are liable 
to seizure and sale by the Collector (without legal 
process in any court of justice), for the discharge of 
arrears of revenue, but only under the sanction of the 
Governor-General in Council, previously obtained 
upon the report of the Collector, and the recom- 
mendation of the Board of Revenue, who are to 
recommend the sale of such a portion of the estate of 

the defaulter as may be sufficient for the liquidation 
of the amount. 

By Reg, HI. 1794, sec. 5, the Collector is required 
to submit to the Board of Revenue a statement of 
such lands of the defaulter as he may think it advisable 
to have sold to make good the arrears, and the Board 
of Revenue is authorized to cause the lands specified 
in such statement, or any other lands belonging to 
the defaulter, to be advertised for sale, and to report 
the same, but still the sale is not to take place with- 
out the previous sanction of the Governor-General in 
Council. 
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By Regulation V. 1796, the Collector is directed to 
be careful to select for sale such lands as, from the 

sell for the amount to be recovered by the sale and 
DO more. , « lu 
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Now, taking these Regulations together, they declare 
the power of the Governor in Council to sell the lands 
of any defaulter for the payment of the arrears of re- 
venue, but they also declare that the Governor-General 
will only proceed upon the recommendation of the 
Board of Revenue, to whom the Collector is to report 
not only the arrears, but also the lands, which, in 
his judgment, ought to be sold for the liquidation. 
In forming that opinion, the Collector is required to 
be careful to select such lands as may appear likely to 
produce the amount of the arrears, and no more; and 
then, in order to protect the proprietor from the con- 
sequences of any miscalculation on the part of the 

4 

Collector, the 3rd section of Regulation V. '1796 pro- 
ceeds to direct that where the lands put up to sale 
consist of distinct mahals^ separately assessed for the 
public revenue, they are to be sold in distinct lots, or 
though not separately assessed, if they be of considerable 
extent, and may be readily divided into distinct lots, 
they are to be divided and sold ; and then provides 
that so many distinct lots only shall be sold as may be 
necessary to produce the amount of the arrears and 
costs. But where the lands are put up in one lot, the 
whole is to be sold, whether the amount bid for them 
be more or less than the sum due, and the overplus, if 
any, paid to the proprietor. 

By Reg. VII. 17991 the sale of the land of defaulters 

is only to take place once a year, and in the interval 
the Collector is authorized to attach the lands of the 
defaulters 5 and at the close of the year, by the 5th clause 
of secuon 23, he is required to report to the Board 
of ReveViue the amount of the arrears, and at the same 
time to ^transmit a statement of the lands for sale, 
sufficient to make good the arrears, and the interest 
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thereon to the time of the sale, to be disposed of 1842. 

according to the rules prescribed for public sales on Mama-rajah 

account of arrears of revenue. By sec, 30, it is de- 

dared that the Board of Revenue are thereafter to ^ 

j . . , , , , . . TheHeirsof 

conduct the sales of land in the mode prescribed by THE Ranee, 
the Regulations, without any reference to the Cover- ]a*h Jusw^Nt 
nor-General in Council, except in cases wliere they Sing, 

require his instructions ; and they required to be 
particularly attentive to the proper selection of lands 
for sale by the Collector. 

The effect of this alteration is worthy of attention ; 
for as before this time no sale of any lands for the 
arrears of revenue could take place without the sanc- 
tion of the Governor-General in Council, and as the 
Governor-General in Council claimed and exercised an 
indefeasible right to sell the whole or any por- 
tion of a defaulter's lands for arrears of revenue, 
it followed that no sale of land for such purpose, 
under the sanction of the Governor-General in Council, 

OOuId be invalidated on the plea that too much had 
been selected by the Collector, 

But as, by the Regulation last referred to, the Board 
of Revenue are authorized to conduct the sales in the 
mode prescribed by the Regulations, without reference 
to the Governor-General, it would follow that the sale 
in question, which was made without any reference to 
the Governor-General in Council, cculd only be sus- 
tained under this Regulation, by showing that it was 
sanctioned by those former Regulations. 

By Reg. 1, 1801, sec- 6, after reciting that the un- 
qualiRed operation ol the rule established by sec. ir, 

Reg. V. 179b, had been found prejudicial to the pub- 
lic interests, in the subdivision of small estates, as 
well as to the proprietors of such estates, by par- 

13 
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celling them into lots so inconsiderable as to prevent a 
competition for the purchase of them, and after autho- 
rizing the Board of Revenue, if they should judge it 
advisable, to sell in one lot any entire estate of which 
the annual assessment did not exceed S. R. 500, the 
Board of Revenue is thereby authorized, whenever the 
amount to be recovered by a sale of land shall bear 
such proportion to the computed value of the whole 
estate as may be calculated to leave only an incon- 
siderable surplus on the sale of the entire estate, to 
sell the entire estate in the manner prescribed by the 
Regulations, though the total annual assessment should 
exceed the sum of S. R. 500 above limited. In such 
cases, the value of the lands for sale is to be computed 
from the best information procurable, of their produce 
and extent, compared with the amount of the assess- 
ment upon them, and the current value of similar 
lands. And by sect, 7, it is provided that the rule in 
sec. 3, Reg, V,, 1796, is not meant to require the 
division and distinct allotment of a pergunna or tur^ 
or other established local division 5 that, on the 
contrary, all established local divisions of known 
limits are, as far as possible, to be preserved entire in 
every possible sale of land, and to regulate, in general, 
the subdivision of landed property, when an estate 
may be divided at the public sales, and a portion dis- 
posed of as a distinct estate. 

If the authority vested In the Board of Revenue had 
stopped here, it would have been necessary to show, 
not only that the sale of the whole talook of Belkhuruh 
had been made by the directions of the Board of 
Revenue, but also that such sale was authorized by 
the terms of the 6th & 7th sections of Reg. I, 1801, 
last referred to. 
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But by Reg. V. 1812, sec. 27, it is declared that 
the consideration of, and decision on, the expedi- 
ency of selling the entire estate, or of disposing in 
the first instance of any particular part of it, resides 
in the Board of Revenue and Board of Commissioners 
respectively, subject to the control of the Govern- 
ment. 

And by sec. 25, after reciting that no means existed 
by which any certain or accurate computation could 
be formed d priori of the real value of any estate, or 
portion of estate, it was declared that sales made at 
public auction, for that purpose, were not liable to be 
annulled by the Courts of Judicature on the ground 
that the proceeds of the sales had materially exceeded 
the amount of the arrears due from the proprietor of 
the land to Government, and that the Board of Re- 
venue and Commissioners would be guided by their 
own discretion, — subject, of course, to any instruction 
from the Governor-General in Council. 

By Reg. XVIII, 1814, sec. 2, it was enacted, that 
whenever any portion of an instalment of revenue 
payable in any month, remained undischarged on the 
1st of the following month, the Collector might forth- 
with, or at any subsequent time (that arrear remaining 
undischarged), either after service of a written demand, 
or without such demand, advertise lands, the property 
of the defaulter, for public sale, without first submit- 
ting a statement of those lands for the previous sanc- 
tion of the Board of Revenue, or Board of Commis- 
sioners, supposing the lands so advertised to constitute 


an entire estate, or the whole of the defaulter’s right anc 
interest in a joint estate ; but in such case he was tc 
report the same to the Board of Revenue or Board of Com 
missioners, and to await the Board’s sanction, and on nr 
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9GC9Mnt to prcxreed to the actual sale of tbelanda withaut^ 
tbe express sap.eUoa of the Board, subject to a proviso 
(or apportioning the jumma^ in cases in< which the lot 
proposed, to be sold constituted only a part of the 
d,efai|Iter*s property in an estate. By sec. 4, the Board 

of Revenue are directed, on receipt of the CoIIeetpr’a 

report of his having advertised lands for sale, or on 
receipt of any statement oi land proposed by him for 
sale, to proceed without reference to th^ Governor- 
General in Council, to determine whether the sale shall 


take place. 

This was the last Regulation passed upon the suh^ 
ject before the date of the sale in question ; at that 
time, therefore, the law stood thus "The discretionary 
power af deciding whether the whole of defaulters^ 
lands, or any, and what portion of them, should bo 
actually sold to pay the arrears of revenue, whichi was 
originally vested in the Governor-General in Council, 
was transferred to. the Board of Revenue and Com-t 
mlssjpners, subject, nevertheless, to the co.tjfcrol of the 
Governor-General in Council, whenever he thought 
fit tOi interpose in his executive capacity. But in 
order to assist, the Board in this decision, and to 
prevent delay, it was the duty of the Collector, 
whenever any revenue fell in arre^r, to report the 
amount of it to the Board of Revenue, ^r Board of 
Commissioners, and, either before or after advertising 
a sale, to send a statement of the particular land of, the 
defaulter which he proposed should be sold to pay off 
the arrears ; but the Collector was, in no case, to pro- 
ceed to an actual sale without the express sanction of 


the Board. 

The fact to be ascertained, therefore, with respecfc 
to the first question, is, whether the Board of Revenue 
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had, before the disputed sale, sanctioned the sale of 
the whole talook of Belkhuruh for the liquidation of 
the arrears due from the Ranee. 

Now it appears from the evidence, that on the 24th 

of 1815, the Collector reported to the Board of 

Revenue that he had advertised certain lands for sale 


on the 5th of June then next, and transmitted an 
abstract statement of the lands in zillah Bahar, pro- 
posed to be sold for the recovery of arrears of revenue 
due to Government up to the 1st of Phagoon 1222 
Fusly, that is, to February and March 1815. He also 
states that he transmits a statement in Persian, together 
with the abstract in English j but it nowhere appears 
what the statement in Persian contained. And although 
the Collector, in this letter, states he had advertised 
for sale the lands mentioned in the abstract, there is 
no evidence in the proceedings of any advertisement 
of any land of the Ranee having been published before 
the 2nd of May following, at which date the advertise- 
ment already referred to was published. Although 
this advertisement specifies in the margin that seventy- 
four were to be sold for the payment of the 

balance due to Government, of S. R. 12,742. 10. 3., 

and states that the sale was to take place in conformity 
with the order of the Board of Revenue, yet there are 
no traces in the evidence of any previous notice having 
been forwarded to the Board of Revenue of the spe- 
cific lot that it is proposed to put up for. sale, and the 

abstract contained in the Collector's letter of the 24th 

of April gives no such information to the Board- 

neither, indeed, do the Regulations require that such 

notice should be sent previous to the advertisement - 
and, as the date of the orders of the Board of Revenue 
IS not stated in the advertisement, there i« „o rea.son 
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for concluding that any such authority had at that^ 
time been given for the sale of any specific lands for 
realizing the arrears due from Ranee \ and there 
TheHeirsof no evidence of any communication to the Board of 
widowofRa- f^evenue of the intention of the Collector to sell the 
jAH JuswuNT talooh of Belhhufuh in one lot for that purpose. 

Sing. ... r r 

Inere is no direct proof, indeed, that the advertise- 
ment was ever forwarded to the Board before the sale, 
and if it had been, without further explanation, it 
would not have apprized the Board that the 74 
tnouzas proposed to be sold constituted the whole of 
the talookf or that the sale of any definite portion 
would be sufficient to cover the amount of the arrears*. 
Neither is there any trace in the evidence, that the 
Board of Revenue, at any time before the sale, had 
actually given authority to the Collector to proceed to 
the sale of the seventy-four mouzas in one lot. 

It may be, indeed, fairly assumed that the Board 
had been informed that the Collector had advertised 
for sale the number of mouzas mentioned in the 
abstract of the 24th of April 1815, and that the sale 
of those mouzas generally had been sanctioned by the 
Board, because it is stated that the sale of those estates 
had been postponed from the 5th of June to the 22nd 
of July* by the order of the Board, a statement suf- 
ficiently sanctioned by the subsequent confirmation of 
the sale; but there is not only no direct proof of any 
specific authority from the Board of Revenue to sell 
the whole talook in one lot,— there is not even a. 
statement by the Collector that any such authority 
had been given ; on the contrary, the statement by the- 
Collector leads to the inference that none such had 
been received by him ; for in his report in answer to 
the Ranee's complaint, that the whole talook had been 
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sold in one lot, he does not plead the specific autho- 
rity of the Board, but the known general principles of 
the Regulations, as his justification for having so con- 
ducted the sale; a justification amply sufficient, if 
true, for it is only when the general directions of the 
Regulations are departed from, that the specific direc- 
tions of the Board can be required. 

But, as has been already shown by Reg. XVIIl, 
1814, sec. 2, the Collector is expressly forbidden 
to proceed to the actual sale of lands advertised, with- 
out the express sanction of the Board to whom, by 
the previous Regulation of 1812, was entrusted the 
consideration of, and the decision on, the expediency 
of selling the entire estate, or of disposing in the first 
instance of any particular part of it. And even by 
the earlier Regulations of 1796, when the Collector, 
as It should seem, conducted the sale upon general 

rules laid down by the Governor-General in Council 
without any specific directions on any particular sale 

that fell within the scope of the general rules, he was 
bound to select for sale such lands as, from the cur- 
rent value of similar lands, might appear likely to sell 
or the amount to be recovered by the sale, and no 
more. And the spirit and tone of the whole code of 
Regulations require that where there are separate 
assessments upon definite portions or divisions of the 
property, the property should be put up to sale in 
separate lots, unless it should be the wish of the pro- 

esUtT’ r 1, benefit, that the whole 

case thj wh I 

case the whole was to be sold, and the surplus paid 

K° , ^ ‘o ‘kZ 

re, shows that the plea urged by the Collector was 

unfounded, while the adoption of that plea argues that 
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he had no express direction on the subject, and that 
he acted, therefore, without any sufficient legal au- 
thority. 

Other Regulations were passed after the date of the 
sale, some of which have a retrospective operation, but 
none of them directly affect the question now under 
consideration, although one of them tends to confirm 
the view which has been already taken of the effect 
of former Regulations. The provision alluded to is 
in the 3rd cl. sec. 6, of Reg. XI. 1822, by which it 
is declared that no sale, whether made before or 
after the promulgation of that. Regulation, shall be 
liable to be annulled on the grounds of informality 
or omission in the communications that may have 
passed between the Collector and Controlling Board , 
provided that the Board shall have actually given 
authority to proceed to the sale of the specific lot sold* 
Now for the reasons already given, this clause will not 
protect the sale in question, and its terms seem to infi- 
ply that previous authority by the Board to proceed to 
the sale of the specific lot sold, was essential to the 
validity of all sales by the Collector. 

In the course of the argument, reliance was placed 
upon the kabooliat executed by the Ranee's agent, 
by which She subjected the whole of her property 
and possessions to sale for any arrears that might 
be due. But this kabooliat, which was executed on 
the 24th of October i8oi, was given at a time when, 
by the Regulations, the Board of. Revenue itself had 
only a limited power in the sale of an entire estate ; 
and this kabooliat purports at the most to give a more 
extended power to the Boardy for the words chief 
authorities,'* could not be fairly taken to vest any 
discretion in the Collector. But as at the date of the 
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sale, the Board of Revenue had, as we have seen, legis- 
lative authority for the exercise of an unlimited dis- 
cretion, no additional sanction could be acquired for 
the Board from this kabooliat, and none is given by it 
to the Collector. 

From the whole evidence in the case, therefore, 
their Lordships are of opinion that the sale by the 
Collector, of the whole talook, was an act unauthorized 
either by the general rules and principles of the Regu- 
lations, or by any specific authority previously con- 
ferred by the Board of Revenue, ft remains, there- 
fore, to be seen what effect ought to be given to the 

subsequent confirmation of the sale by the Board, and 
the supposed adoption of it by the Ranee. 

In considering the effect of the subsequent con- 
firmation of the sale by the Board, it must be remem- 
bered that the Board had not the supreme, but only a 
delegated authority, and that by the terms in which 
that authority was conferred, they were expressly re- 
quired to exercise their discretion before the sale took 
place, and that there is no power conferred on them 
to adopt and confirm an unauthorized sale by the 
Collector. As their Lordships therefore are of opinion 
that the sale was illegal and void in the months of 

and /w/y, so they think it was not rendered valid 
by the unauthorized confirmation of it by the Board 
of Revenue, in the month of August. This would 
clearly be the case in respect of any sale since 
the promulgation of Reg. XL 1822. by the express 
provision of sec. 25 ; but as that section is not retro- 
spective, no authority can be derived from it in 
this case ; but the principle which dictated the Regu- 
lation will supply the rule without it. And although 
their Lordships would have been prepared to hold that 

14 
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all mere irregularities in the improper and unnecessary 
sale of the whole talook in one lot, in the form of the 
advertisements and the manner of their service, had 
been sufficiently waived by the Ranee when she appro- 
priated the surplus purchase-money to her own pur- 
poses, so as to deprive her of all claim to annul 
the sale on the ground of such irregularities, yet their 
Lordships cannot consider the Ranee* s acquiescence in 
a sale made, as she had every reason to believe, by the 
authority of the Board of Revenue— as giving legal 
efficacy to a sale altogether void for the want of 

such authority. It is true that this case is also pro- 
vided for by Reg. XI. 1822, sec. 27 ; but this Re- 
gulation does not in terms refer to cases of money 

received before the promulgation of that rule, and in 
justice ought not to be so extended j and though as a 
positive Regulation it may be considered as an useful 
amendment of the law, there is no known general 
principle upon which such a rule could be held to 
exist independently of express enactment. 

Their Lordships, therefore, feel themselves con- 
strained to uphold the judgment of the Courts below, 
so far as they annul the sale of the talook. 

But their Lordships cannot approve of the manner 
in which those Courts have disposed of the pecuniary 
questions between the parties, either as to the purchase- 
money or the costs. In the view that their Lordships 
have taken of the case, the Appellant, the Maha-rajah, 
stands wholly free from blame. He purchased the 
talook at a public auction, which to all appearances 
was regularly held under the sanction of the proper 
authorities. He paid the purchase-money into the 
treasury, and after some delay got possession of the 
estate. The purchase-money was appropriated in part 
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to the payment of the arrears due from the Ranee, in 
respect of that estate; and as to the residue, applied 
by the Ranee herself to the payment of other arrears 
due from her upon other accounts. The Court below, 
without entering into any investigation of the profits 
made by the Appellant during his occupation of the 
estate, has assumed that he had reimbursed himself 
the amount of the purchase-money, and interest, out 
of the profits of the estate. 

Their Lordships see no ground upon which the 
.Court could found such an assumption. According 
to the Ranees account, the talook for some years 
before the sale had not enabled her to pay the re- 
venue ; and there are no facts stated to show that it 

had been more productive in the hands of the Ap- 
pellant. 

Their Lordships, therefore, are of opinion that an 
account should be taken of the principal and interest 
due to the Appellant in respect of the purchase-money 
paid by him into the treasury, and also of the net 
profits made by him out of the estate during his occu- 
pation, making all just and reasonable allowances for 
permanent improvements made by him; and that 
upon payment to him by the Respondent of whatever 
Of anything) may appear to be due to him on taking 
such account, possession of the talook should be deli- 
vered to the Respondents. And as in their Lordships’ 
view of the case, the Appellant, the Maha-rajah, stands 
acquitted of all blame in the transaction, their Lord- 
ships think that so much of the decree of both the 
Courts below as condemns the Appellants in costs 
should be reversed, and that each party should bear 

their own costs, both in the Courts al road and in this 

country, and they uill advise Her Majesty accordingly. 
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RAIN Sing and Baboo DEepNarainJ- Appellants^ 
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and 

Lal Chutterput Sing Respondent* 

On Appeal from Bengal. 


14th, i6th, 

20th, 2 IStj 

& 28th July 
1842. 

A sale in 1802 
of lands in AU 
lahabadt for 
arrears of Go- 
vernment re- 
venue, set a- 
side by the 
Mofussil and 
Stidder Com- 
missions, con- 
stituted un- 
der Reg. I. 
of 1821, al- 
though no suit 
brought to an- 
nul the sale 
until the year 
1821. Af- 
firmed on ap- 
peal by the 
Judicial Com- 
mittee. 

But the sale 
having taken 
place by the 
direction of 
the Govern- 


was an Appeal from a decree bearing date the 
24th of February 1829, pronounced by the Sudder 
Special Commission, appointed under Reg. I. of 1821,+ 
for the ceded and conquered provinces under the Pre- 
sidency of Bengal, By this decree, so much of the 
previous decree of the 31st of Atigust 1826, of the 
Mofussil Special Commission, constituted under the 
provisions of the same Regulation, as annulled a sale 
by auction of pergunna Barak, in the zillah Allahabad^ 
for arrears of revenue, and decreed the restitution 
thereof to the Respondent, was affirmed ; but so much 
of that decree as directed compensation out of the 
Government treasury in favour of the Appellant, the 
Maha-rajah, was reversed. The sale took place under 
these circumstances : — 

® Present : Members of the yudicial Committee , — The Lord Presi- 
dent (Lord Wharncliffe), Lord Brougham, the Vice-Chancellor 
Knight Bruce, and The Right Hon. Dr. Lushington. 

Privy Councillors, — Assessors , — Sir Edward Hyde East, Bart,, 
and Sir Alexander Johnston, Knt. 



ment, and + Abolished by cl. i, sec, 10, Reg. I. 1820. 
there being no 

fraud on the part of the purchaser, the Judicial Committee, under clause 2, 
sec. 4, of Reg. I. of 1821, awarded the purchaser compensation, to be paid 
by the Government. 
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In the year 1207 Fusly {k.o. 1 799-1 800), the 
of Allahabad formed part of the dominions IVawab 

Vizier of Oude^ and Lai Juggut Raj\ the father of the 
Respondent, was at that time the zemindary lessee of 
the pergunna Araelj and hereditary zemindar of the per- 
gunna Barah^ which were jointly assessed at the sum 
"of R. 320,000, In 1801, a new assessment was made 
by the Nazan (or chief officer) of the Nawab Vizier^ 
Roy hladary Lal^ whereby an increase of R. 10,000 
was added, and the jumma of the pergunna fixed for 
two years certain at R. 330,000; and, notwithstanding 
this arrangement, and an agreement, signed by both 
parties, a further assessment was made in the same 
year, and Lai Juggut Raj was compelled by force and 
intimidation, to execute another deed or engagement, 
binding himself to pay an annual j'umma of R, 346,000 
in the two following years, instead of R. 330,000, as 
previously assessed and agreed. 

In the year iSoi, A.D,, the Nawab V'izier ceded the 
zillah of Allahabad to the East India Company, and 

Mr. Ahmiity was appointed by the British authorities 
Collector of the zillah. 

The Collector, on entering on his office, issued 
notices, calling upon the zemindarsio render an account 
of the Government dues. In obedience to this sum- 
mons, Lai Juggut Raj attended at the Collector's 
office, when an arrear of R. 41,134, 15 a. 3 g. appeared 

due from him to Roy Rfadary Laly under the agree- 
ment so obtained from him. 

The arrears continuing unliquidated, Mr. Ahmuly, with 
the sanction of the Lieutenant-Governor and Board of 
Commissioners, on the 30th of October 1802, caused 
the ze?nmdary of pergun?ia Barah to be put up for sale 
by public auction, with a view of realizing the arrears 
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when the pergunna was purchased for R, 93,000 by 
Baboo Outtroo Sing, the Naib, or agent, of Maha-rajah 
Oudit Narai 7 i Sing, the then Rajah of Benares, in the 
name of the Rajah’s brother. Baboo Deep Narain Sing, 
one of the Appellants, who was shortly afterwards put 
in possession, and to whom a deed of sale was regularly 
made in November in the following year. 

In the year 1808, Lal Chutterput Sing^, the son of 

presented a petition to the Board of 
Commissioners, alleging that, instead of his having 
been in arrear when the sale took place, a balance was 


due to him ; and that the sale was brought about 
through the contrivance and enmity of the Collector, 
and was purchased by the Rajah in the name of his 
brother, through fraud and connivance, and praying 
that he might be restored to his inheritance. 

The Board forwarded the petition with its inclosure 
to the Governor-Ceneral in Council, and after stating 
the result of their examination of the case, concluded 
their report with the following paragraph ; — 

“ It is too late to regret that the first measure of the 
British Government, on the introduction of its autho- 
rity into the province of Allahabad^ should have been 
the sale of one of the largest of the zemindaries in it, 
and the extirpation of an old and respectable family, 
and at this distance of time the interposition of Go- 
vernment may probably be no longer of any avail. 
After a lapse of six years, it must be scarcely possible 
to revise the collections of the successive Sazawah 
deputed by the Collector, or to revert to the different 
persons on whom the Collector had engaged to en- 
force claim ; and from the retirement of 

the public officer, through whose concealment of some, 
and misrepresentation of other material facts, the sale 
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was ordered, all redress seems to be precluded. At 
the same time, therefore, that we submit the case to 
Government as one of peculiar hardship, we confess 
ourselves at a loss to frame any specific proposition in. 
regard to it. Should, however, every other redress be 
impracticable, your Lordships may possibly consider 

under all the circumstances^ entitled to 
some provision from Government*” 

In consequence of this report and recommendation, 
the Governor-General, on the ist of September 1809, 
granted an annuity of R. 5,000 to Lai Jiiggut Raj, 

On the 1 2th of September 1820, the Respondent, 
Lai Chiitterpiit Sing, the son of Lai Juggiit Raj, filed a 
plaint in the Provincial Court of Benares against the 


Collector of Allahabad and Daboo Deep Narain Sing, to 


set aside the sale of his hereditary zeynindary, as in- 
valid and illegal. The Plaintiff set forth the circum- 
stances under which Jaggut Raj had been compelled 
to submit to the oppressive assessment of his per- 
gitnna under the Nawab Vizier's government, and the 
subsequent adoption of that assessment by the British 
government, the inability of Juggnt Raj to pay the 
same in full, the airears, and the consequent sale of the 
pergunna Barah, which the Plaintiff alleged had been 
illegally and unjustly sold for arrears not legally due, 
at an inadequate price, the approval of which was 
obtained through misrepresentation and falsehood, and 
the sale effected by collusion and fraud. He stated 
himself to have been an infant at the time of the sale, 
that the property was hereditary property, and prayed 
that the sale might, under the circumstances, be de- 
clared void, and the estate restored. The Defendants 
answered the plaint, but no further proceedings were 
had in the Court of Benares, in consequence of the 
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establishment of the Mo/ussi/ Special Commission, 
under Reg. 1 . of 1821. 

This Regulation was passed by the Governor-Gene- 
ral in Council, on the 13th of January 1821, "for 
the appointment of a Special Commission in the ceded 
and conquered provinces, for the investigation and 
decision of certain claims to recover possession of land 
illegally or wrongfully disposed of by public sale, or 
lost through private transfers, effected by undue influ- 
ence ; and for the correction of errors or omissions of 
the proceedings adopted by the revenue officers, in 
regard to the record and recognition of proprietary 
rights, and the assessment of the tenures, interests, 
and privileges of the agricultural community.” The 
preamble stated, that “ It had appeared that, in the 


first seven or eight years after the acquisition of the 
ceded provinces by the British Government, the native 
officers of Government, their relations, connexions, 
and dependents, taking advantage of the novelty 
of the British rule, of the weakness and ignorance 
of the people, and (in some cases) of the culpable 
supineness and misconduct of the European function- 
aries, under whose authority they were employed, 
contrived, by fraudulent and iniquitous practices, to 
acquire very extensive estates in several of the pro- 
vinces in question, more especially in the district of 
Allahabad, Cawttpoor, and GoruckpooT, thus wrong- 
fully depriving of their just rights a great number of 
the ancient landowners, and reducing them and their 
numerous dependents to ruin and misery. That these 
abuses had been chiefly practised through the perver- 
sion, to the purposes of chicanery and fraud, of the 
rules enacted for the collection of the Government 
revenue, more especially the provisions relating to the 
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public Sale of land for arrears. Under cover of these 
rules, but contrary to the true intent and meaning of 
the law by which (though a considerable discretion 
Was left to the Revenue authorities) the measure of a 
public sale was principally designed for cases of em- 
bezzlement, contumacy, or fraud, many estates were 
Sold, from which no balance, or a very trifling balance. 
Wad due, or on which the arrear accrued without any 
embezzlement or wilful default on the part of the 
Sudder malguzar^ and others were disposed of without 
an observance of the prescribed forms.’^ ft then 
recited, that '‘the existing Regulations did not vest 
the Civil Courts with so extensive a discretion in the 
adjustment of a doubtful claim, and in the relief of 
parties suffering hardships, as the cases in question 
appeared to demand and that "proceedings of the 
established Courts must necessarily partake of any 
defects belonging to the law which it is their duty to 
administer, and it would be obviously inconsistent with 
every sound principle, to grant a general discretion to 
those Courts to deviate from the law on individual 

views of expediency or justice and. "in considera- 
tion of the above circumstances, it had appeared to 
the Governor-General in Council to be essentially 
necessary to the ends of justice, that a Special Com- 
mission, with large discretionary powers, and with full 
authority to regulate its proceedings according to the 
exigencies of the cases brought belorc it, should be 
constituted, for the purpose of investigating tlie cases 
above described j of restoring to their just rights the 
zemindars, and oiher proprietors, who have been 
wrongfully dispossessed; of defining and fixing the 
real nature and extent of the interests and title con- 
veyed to the purchasers in cases in which sales may be 

15 
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upheld j of restoring proprietors whose estates may, 
in consequence of the errors in the administration 
above noticed, have been transferred to another, on 
account of a trifling balance, or for a trifling conside- 
ration, making due compensation to the present pos- 
sessors ; of granting redress to persons who have lost 

the possession or management of their estates without 
just cause, under the operation of a public sale, or 
through any act of a revenue officer, or who may have 
been wrongfully excluded from engagements with Go- 
vernment ; and of making an equitable adjustment of 
doubtful claims, including the relinquishment, upon 
due compensation, of rights acquired or held under the 
strict operation of the law, by means inconsistent with 
equity and justice, or involving excessive hardship to 
the sufferers/^ 

It was therefore enacted, that a Special Commission 
should be constituted, for the purposes described in 
the preamble, to be called the Jlfq/ussil Special 
Commission, acting under the provisions of Reg, I, of 
1821." A second Commission, denominated the 
" Sudder Special Commission, acting under the pro- 
visions of Reg, I. of r82i,'^ was also to be constituted, 
to superintend the proceedings, and, where necessary, 
to review the decisions of the Mofussil Commission* 

The jurisdiction and duties of these Commissions 
were prescribed at much length, both in the Regula- 
tion itself, and also in certain resolutions of the 
Government, promulgated at the same time ; and the 
Regulation of 1821 was subsequently amended and 
enlarged by Reg. I. of 1823. 

The Governor-General in Council carried into effect 
this Regulation, by the appointment of the members of 
the two commissions, the issuing of directions for their 
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proceedings, and the declaration of the limits within 
which their jurisdiction should extend. 

The Respondent then brought the subject matter of 
the present cause before the Mq/ussil Special Commis- 
^on, and filed his plaint against the Government, Rajah 
Oodii Narain Sing, and the Appellant. Baboo Deep 
Narain Sing-, whereupon an order was directed to 
t e Provincial Court of to transfer the record 

of their proceedings in that Court to the Commission. 
Rajah Oodit Narain Sing and the Appellant, Baboo 
eep Narain Sing, put in their answers to the plaint 
before the Commission, but no answer was filed on 
the part of the Government. 

A variety of evidence, consisting of documents, 
accounts, reports, letters, and proceedings relating to 
the property, were adduced as evidence by the parties 
.n the cause, and called for by the Court from the 
public offices, the examination of which was not con- 
cluded until the 3ist of August 1826, when the Court 
pronounced its decree, whereby it was 

“ ca^^enl?’ Pergunna Barah be 

“ ^rriLtt °d • prejudice to 

“ th! f 'nterests of other claimants, should 

66 , 54 .. 9 a. 6 g. from the Government Treasury 
__ On the event of its disbursement being sanctioned by 

_ Government), and R. 26,458. 6. 6. from the Plaintiff, 

such sums of R. 66.54,. 9. 6. and R. 26,458. 6. 6! 

a ing together R. 93,000, be paid to the present 
occupant; that each party pay his own cost!- !! 

:;tion Of the Centra. Board.inorderl^^L'^ X 

- consIratio„ 

IS estate, the Government had been 
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‘ pleased to grant to L.al Juggut Raj\ by its.ordjqr^ 
dated ist September 1,809, may be discontinued frore^, 
this date.’* 

From this decree the cause was carried by appeal to 
i\\Q Sudder Special Commission, acting under the.' Reg. 
L of 1821. The Sxtdder Special Commission affirm^rd, 
so much of the decree below as adjudged the annul- 
raent of the sale, and restoration of the pergumia to. 
the Respondent, and reversed such part of the decree, 
as awarded the payment of compensation, an^ directed 
the Appellant to be held responsible for the costs 
the Mofussil Special Commission, according to. its. 
decree, and also of that Court. The ground on which j 
this Stcdder Special Commission proceeded ip modi- 
fying, in the manner above mentioned, the decree of . 
the Mofussil Special Commission, was, that there^ was. 
evidence that the Rajah was not ignorant of the wrong 
and oppression which had been committed; that the^ 
purchase was, in fact, the purchase of the con- 

cealing his interest under the name of th^ Appellant, 
Baboo D,eep Narain Sing, and was therefore fictitious; 
that the sale was in contravention of an express prohi- 
bition of the Government ; and that, as it was not the. 

# I 

practice of that Court to award mesne profits to be. 
paid by the possessor to the party kept out of. 
possession, it would be improper to give the pur*? 
chaser, who had derived an enormous profit from the. 
estate, any compensation. 

The Appellants appealed to His late Majesty. in. 
Council. 

The Government did not appear or intervene in any. 

of the proceedings before the Mofussil or Sudder 

mission, but the East India Company, on the admis-, 

sion of the appeal to His late Majesty in Council, i 

% 

intervened and put in a case, and prayed leave to be 
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heard, so far as their interests were, or might be, con- 
cerned or affected by any adjudication on the matters 
involved in the appeal, and submitted that the Sudder 
Special Commission ought to be confirmed, in so tar 
as the same decreed that no compensation should be 
paid by the Government on account of the sale of the 
pergiinna Barah^ by auction, having been annulled, or, 
at any rate, that it was not competent to the Mo/iissil 
Commission to award or assess any such compensa- 
tion against the Government. 
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Mr, Kindersley^ Q. C., Mr. G, Richards^ Q. C,, 
and Mr, Walpole^ for tlie Appellants. 

Mr. L, Wigram^ Q. C., and Mr. Jackson^ for the 
Respondents ; and 

Mr. Serjeant Spankie^ Mr. E,. y. Lloyd, Mr. Ed- 
mund F. Moore, and Mr. C. Builcr, Jun., for the 
East India Company, intervening in the Appeal. 

On the question of length of possession of the. 
zemindary by the Appellants, it was contended that 
the Commissioners should have dealt with it in such’ 
way as Courts of Equity in England have done, and 
held the Respondent's claim barred by lapse of time.- 
In support of which position, Gregory v. Gregory (a), 
and Ilov€7iden v. Lord Ajinesley (h), were referred to*. 
The otlier points raised during the argument are fully 
stated and considered in the Judgment. 

The Vice-Chancellor Knight Bruce: 

This case has been properly argued on the merits. 
The doubt suggested by one of the learned counsel for 
the Appellants, whether the district to which the 

00 Cooper's Ch. Cases, 201. 


4th August. 



2 Sell, vt Lef. 632. 
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fnmdaty OT per gu 7 tna in (\\iQ^t\on belongs, was within the 

operation and powers of the Commissioners, whose 

judgments are before us, has not been insisted upon, 

and seems to us excluded from our consideration by 
the whole state of the cause. 

We think also that the argument has rightly laid no 
stress on the circumstance of the son of Lal Juggut 

Raj, and not Lal Juggut Raj himself, though alive, 
having been the complaining party in the proceedings 
below, Having regard to the nature of the jurisdic- 
tion and question, the petition of Lal Juggut Raj, pre- 
sented on the 1st of March 1825,* and the course 

taken by all parties, we could not have given effect to 
the objection if pressed. 


The length of time also that elapsed between the 
sale of which complaint is made, and the commence- 
ment of these proceedings, though very properly urged 

as matter of grave consideration with reference to the 
judicial discretion to be exercised, and the mode of 
exercising it, has with equal propriety been admitted 
on the part of the Appellants not to form an objectioa 
to the jurisdiction, or a bar to relief in a case such as 
the present. 


• This petition u*as presented to the Commissioners in conse- 
quence of their having directed Lal juggut Raj to attend before 
them ; it pleaded {inter alhi)y " That old age, its infirmities, and the 
pain and grief arising from the loss of such a valuable patrimony, 
had so distracted the petitioner, that he was unable to attend on the 
Commission; and stated, "that it was then a long time that the 
petitioner had delegated to Iiis son and sole heir the entire manage- 
ment and control of the family business, and retired into seclusion. 
That for the reasons above stated, he had discontinued attending 
public offices, and was, therefore, entirely ignorant of the rules and 
practices of the Courts ; and that he ivas consequently constrained 

to depend entirely on the exertions of his son, and the justice of his 
cauBc." 
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In the rejoinder, indeed, of Deep Narain Sing before >842. 
the Mofussil Commission, he thus expresses himself Maha-rajah 
upon the subject of time “ That as the special sa^d N^^Am' 
pleas urged by this Defendant in his reply, filed in the Sing 
C ourt of Appeal for the division of Benares, to show Lal Chut- 
that Plaintiff’s action was not cognisable by that Court, Sing. 

owing to the expiration of the period of limitation, &c., 
are considered inapplicable to the Special Commission 
with reference to the provisions of Reg. I. 1821, the 

Defendant will not therefore dwell upon them any 
longer in this place.” 

The first point in question is, or rather was, whether 

this case could correctly be considered as coming within 

either of the predicaments enumerated in the second 
clause of the third section of Reg. I. of 1821, under 
which the proceedings arise. 

It was, however, conceded on the Appellants’ part, 
in an early stage of the discussion, that whether the 
Rajah of Betiares, or Deep Narain Sing, was the real 
purchaser, the case fell within one of those predica. 
ments, that, namely, of the purchaser having been 
“an officer on the Collector’s establishment, or in any 
way employed in the collection of the public revenue 
within the district, or in the private service of the 
Collector, or the surety of such officer, or a relation 
dependant, or connection of such officer or surety.’’ 

A conclusion inevitable from the ikrar-namah, or agree- 
ment of the 14th of August 1802, entered into by 
Chittroo Sing, the ?nokhtar, or agent of the Rajah 
wherein it is stated, “ that whereas, in conformity with 
the aPPl'cation of the said Maha-rajah, the Collector 
of Allahabad has conferred on Teca Ram the 

office of tahsildar of perguyina Maheeya, a dependency 
of that zdlah ; and on Poorun Sing the office of tah- 
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sildar of pergunitCi Ckaely also a dependency oT the skid 
zillahy he would, within the period of one month, 
present to the said Collector a formal deed of surety 
for these tahsildarSy under the seal and Signature 6T 
the said Maha-rajah the letter from the Collector, 
of the I St of September 1802, to the Board of Cbrh- 
■missioners, recommending a sale of pergunna Bdrah, 
by public outcry, on the 30th instant, for arrears of 
revenue, due from B.aj\ stated to amount tb 

R. 44,000, without deducting or alluding to the claim 
ot Juggtit Raj to have such demand reduced, and the 
Orders made theteon and the security bond, dated 
the 5th of September 1802, given hy Maha-rajah 
tot* the two tahsildarS, pursuant to the ikrar-namah of 
his mokhtar» 

9 * 

It may be true that the pleadings below do not 
Suggest this pointedly, or do not suggest it at all. 

The terms, however, of the Regulation arid of the 

• . 

Resolution or Order of the Governor-General in 

I 

Council, dated 27th February 1821, the nature of the 
jurisdiction, and the simplicity of the fact, render the 
omission for the present purpose not material. Nor 

are we to be understood as meaning to express or 

* 

intimate an opinion that there is not any other (we 
think on the contrary that there is at least one other) 
of the described predicaments within which the case is 
plainly brought. This, however, only establishes that 
the Commissioners had legal authority to set aside the 
Sale, not that the power ought, in the particular case, 
to have been exercised. The question then arises 
whether as the Commissioners were not of necessity 
bound to exercise it, though legally vested in them, 
the Respondents’ pleadings before them stated, and 
the documents and facts in evidence, proved a case 
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upon which it was a right and sound exercise of 1S42, 
discretion, to set aside the sale. Maha rajah 

The pleadings are in our opinion sufficient for the 
purpose, even independently of the enlargement from Sing 
form and technical rules, which is conceded to pro- Lal Chut- 
ceedings under the Commissions, perhaps by the '*'^*^**^'^ 
Regulation of 1821, but certainly by the Resolutions 
or Order of the Government, for giving effect to that 
law, of the 27th of February^ in the same year. 

The documents and facts properly in evidence, 
whether we reject the doubtful and suspicious part, 
or consider it in connection with what is authentic and 
worthy of reliance, appear to us, upon an attentive 
consideration of them, assisted materially by the able 
discussion to which they have been subjected from the 
Bar, to warrant the conclusion to which both Com- 
missions have come; that the sale of the ze7nindary or 

pergtm7xa in question ought, notwithstanding the great 
lapse of time, to be set aside. 

But in agreeing thus far as we do with each of the 
tribunals below, we desire not to be understood as 
adopting or acceding to all the conclusions of fact, or 
as following or assenting to the whole of the reasoning 
upon which either Commission appears to have pro- 
ceeded. And especially we think it right to say, 
that a perusal of the letter or despatch from Lord 

satisfies our 

minds, that the clause or passage on which reliance 
has been placed, as if it contained a positive pro- 

ibition of such a sale as that in question, at the time 

when It took place, does not bear that interpretation 

that It was one of advice and recommendation, and not 

part of the orders or directions which the document 
contained. 
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Though differing, however, from "the mandatory 


construction which has been put on this passage, and 
which the context does not allow, we are far from 
saying that it is a circumstance in the case not 
deserving attention. On the contrary, it tends to 
show that the supreme Government recognized the 
general correctness and propriety of the views suggested 
by the Lieutenant-Governor in his despatch of the 7th 


of January preceding. 

The extract from Lord Cowley's despatch, of the 
7th of JaJiuary, as printed in the papers before us, is 
thus: — “In realizing arrears of revenue in the Com- 
pany’s provinces, where other means fail, recourse is 
had to a sale of the land, and within the eleven last 
years this Regulation has occasioned the sale of a 
large proportion of the land, and the dispossession of 
a great number of the old sefnmdars* Some of 
these may have become inferior cultivators, and 
some may have sought other means of livelihood ; 
but, under a Government so long and so well esta- 
blished, few have ventured, or, if they have ventured, 
few have been able to maintain themselves in a state 
of insurrection. But, from the temper, disposition, 
and character of the inhabitants of the ceded coun- 
tries, particularly of the province of Rohilcund^ I 
have no doubt that they would rather submit to the 
varied modes of oppression to which they have been 
accustomed under the Nabob's government, while 
their zemindary titles should be continued to them, 
than endure to be dispossessed of their lands in the 
most regular and legal mode under new Regulations, 
The former grievances they would think supportable, 
under the hope, however slender, of future redress^ 
but the latter would drive them to despair — and from 
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the neighbouring countries, to which they might 
easily resort, they would continually infest their 
alienated lands. Though not prepared to give any 
specific detail on this subject, I am satisfied that 
where coercion is necessary to realize the dues of 
Government from defaulters, some mode less offen- 
sive should be devised, and a sale of the land only 
resorted to in the last extremity,’* 

The answer of the Governor-General to that des- 
patch is this : — “ No sales of land, for the recovery of 
rent due to Government, should be authorized within 
the ceded provinces, until a more effectual settle- 
ment of the country shall have taken place.*’ 

The sale under consideration, which took place in 
the very year in which these important papers were 
written, and in the countries to which they relate, was 
one of that very kind which Lord Cowley was satisfied 
should be only resorted to in the last extremity, as 
being a measure less tolerable in the estimation of the 
inhabitants of these provinces, so recently added to 
the British empire, than the different oppressions 
which tliey had borne under their native rulers, and as 
calculated to drive them to despair, but which Lord 
Wellesley considered should not take place at all before 
a more effectual settlement of the country — -a settle- 
ment that, according to our view of His Excellency’s 

meaning, had not taken place at the time when the 
sale was made. 


It may be said, that it was made with the sanction 
of the local Government, of which Lord Cowley was a 
prominent member, or the chief under the supreme 
Government. The sale, however, was not at Bareilly, 
but at Allahabad, The authority for it, if, upon the 
whole view of the circumstances, authority there was, 
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which proceeded from Bareilly^ was consequent upon 
the representations of the case made to the provisional 
Government by Mr. Ahmuty^ the then Collector at 
AUahabcid — representations, which, as they appear to 
us, placed the defaults and conduct of Lal Juggut Raj 
in a light stronger and more unfavourable to him than 
the facts, so far as we are enabled to judge of them, 
really warranted. The Government at Bareilly may 
have been led to think that the case was one of the 
last extremity. We do not see grounds for holding 
that it was of that character. 

Considering the circumstances under which Roy 
Madary Lal had obtained the increased jumma from 
Lal Juggut Raj^ the large amount of that increase, the 
position in which himself and his property had been 
placed, when the subsequent documents obtained from 
him were obtained, the questionable and doubtful state 
of his accounts before, and at the time of the sale, as 
appears from Mr, Ahinuty*s report, of 4th of Novem- 
her 1802, and from other sources, the high degree of 
probability, if not certainty, that had Lal Juggut Raj 
been allowed all that ought to have been allowed to 
him, the balance claimed from him would at least 
have been greatly reduced ; considering the harsh 
measures used towards him, the pressure under which 
he was placed, during the earliest period of a Govern- 
ment, and an administration of public affairs, which 
were altogether strange and new to the country ; not 
forgetting also the kind of notices by which the sale 
was preceded, and the circumstances generally by 

which it was accompanied and immediately followed, 

« 

— we cannot, consistently with the declared object and 
intention of Reg. I, 1821, avoid saying, that the sale, 
if not protected by length of time, ought not to 
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stand. And that, having regard, on grounds of pri- 
vate justice, to the state of embarrassment, difficulty, 
and distress to which Lai Juggut Raj was reduced, as 
well as to the powerful adversaries opposed to him, 
and on grounds of general policy to the motives and 
spirit of the Reg, of 1821, it would be inequitable and 
publicly inexpedient to permit such a title to be pro- 
tected by the lapse of time that has taken place. The 
effect that it ought to have as to the terms and condi- 
tions which should accompany the Appellants' depri- 
vation of the property, is open to very different consi- 
derations. 

Without entering into a more minute detail than is 
necessary, or may be expedient, we consider it right to 
add, that among the evidence which has most strongly 
influenced our minds with regard to the character of 
the sale, the conduct of those concerned in it, and the 
manner in which it should be treated, are the following 
documents, to which it may be as well to refer in a 
chronological order, commencing at a time less, we 

believe, than two months after the cession by the 
wab Vizier : — 

1st. The permanna to ftiggxU Raf oi the 4th of 
January 1802, from the Collector, requiring him to 
remit on that day the Government revenue which had 
been called for, and promising him permission to re- 
turn on the day following. The ikrar-namah of the 
5th of yannary ^ of Baboo Nek Sing^ the sazawal^ or 
tax-gatherer, who had been appointed in consequence 
of the absconding of fnggnt Rajy undertaking to col- 
lect the revenues due from the pergujinas held by him, 
of the next day's date. The letter and advertisement 
for Juggiii Rajs apprehension, of the same date, 
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coupled with the Collector's despatch to Bareilly^ alsa 
of the 5th of January 1802, stating thus as to Juggtd 
Bajs property : — I have deputed a sazawal {Baboo 
Nek Smg) to make the collections from the zemindars^ 
and as/uggiit Rajs profits were considerable, these 
pergtmnas will still yield sufficient assets to ensure the 
revenue of the current year to its full extent:'’ stating 
also this — ^**1 have issued the necessary orders for the 
attachment of Juggut Rajs property, and have directed 
the several officers to be vigilant in apprehending his 
person, should he attempt to enter the Company’s 
jurisdiction.” 

His despatch also to Captain Worsley, of the same 
date, in these words: — “Sir, 1 am just informed by 
one of my savoars (horsemen), that Juggut Raj was 
safely lodged in the fort of Loundeh, with a party of 
300 followers. On the supposition that this account 
is correct, I think it will be advisable, in the first in- 
stance, to summon Juggut Raj to deliver up the fort, 
offering him the protection of Government in the 
event of his settling his wasilat for the current year. 
Should Juggut Raj make any resistance, you will be 
pleased to adopt the necessary measures for securing 
the fort, if you conceive from local investigation that 
such an event is practicable with the small force at 
present under your command, otherwise I could wish 
you to prevent his escape, if possible, till further 
assistance can be afforded. In the mean time you 
will report to me. should Juggut Raj decline to deliver 
up the place, the strength of the fort, the force that is 
likely to be opposed to you, as well as the additional 
troops you will require for obtaining possession and 
securing the person of Juggut Raj. If the immediate 
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aid of the detachment of police is required, you are 

authorized to withdraw that company for the present 
service,^' 

We will next notice the Collector’s letter of the 9th 
o\ Jamiary 1802, four days after, to /iiggiU Raj\ \n- 
forming him of the rejection of his petition to be re- 
leased from the amount of collections due from him, 
and requiring him to make over his wasilat papers to 
Baboo Nek Sing, and to attend the Collector and settle 
his affairs. The several permajinas to Baboo Nek Si?ig, 
of various dates, in Jaiiuary and February 1802, 
directing him to collect the revenues, and to report 

respecting the adjustment thereof, and to Juggtit Raj 

and his dezva 7 i, requiring him to discharge the arrears, 
and promising safety to his dewazi, if he will attend 
and pay up the arrears. The Collector's letter of the 
Qth of February, to Mr. Mercer, the secretary of the 
Board of Commissioners, respecting the measures 
taken by him fuggut Raj pergiimia 

in question ; and the kowl- 7 iajnah, or agreement, of 
abo ek whh/uggut Raj, of 21st ol February 
1802. The bond and petition of Lai fuggut Raj, of 
the same 2ist of February 1802, agreeing to pay the 
revenue of the pergu 7 i 7 ia in question. The perwazinas 
to Baboo Nek Sing, of the 23rd of February, requiring 
him to render up and transfer to Baboo Ratn Kisken the 
pergimna records; to Baboo Rafii Kishcn and to Juggut 
Raj, of the 24th o[ February 1802, directing the'm to 
take charge of the same. The several perwannas and 
petitions of various dates, between the 24th of Fern- 
ary and the i6th of April, both inclusive, all respect- 
ing the realization of the collections from the aforesaid 
Pergu 7 i 7 ias. The Collector's narrative, or order, con- 
taining a statement on the subject of Lai JnggutRafs 
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affairs and transactions, from the 20th of December 

1801, to the i6th of April i8o2. The perwanna to 

Rmn Kishen Sing of the 17th of April 1802, containing 
further directions to collect the revenues from pergun- 
nas Arael and Barah. The notice of the appoint- 
ment of an Afnin to act as arbitrator, for making 
the settlement of villages still remaining unassessed ; 
the perwannas to collect the revenue; and the adver- 
tisements for sale, of various in May June 

1802. The petition of Lal Juggtii Raj, complaining of 
inaccuracies in the account receipts of Baboo Nek 
Sing, with the Collector’s answers or orders upon it, 
dated the lylh of June, and o\ July 1802, The 
estimate, memorandum, or sketch of account of the 
revenues of the pergunnas Arael and Barah, as prepared 
by the Collector, and upon which the bond from Jug- 
gut Raj, for the payment of the estimated amount by 
instalments, of the 29th of June 1802, was founded, 
the bond itself, and the surety, or bail-bond, of the 
2nd of July following, of Goman Sing and others, for 
securing the same, and for the appearance of Juggut 
Raj, being all substantially contemporaneous with the 
petition, and the answers or orders upon it, just men- 
tioned. 

Next, the letter of introduction and recommendation 
from the Rajah of Benares, of Chittroo Sing, the 
agent and superintendent of the Rajah's household 
affairs, of the 25th of July 1802, and the documents 
of 14th of August and 5th of September, already men- 
tioned, with respect to the suretyship. 

Then the letter to the Board of Bareilly, from Mr. 
Ahmuty, dated ist September 1802, more than three 
weeks before the period appointed by the bond dated 
the 29th of June^ for the payment of the instalment of 
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R. 32,206. 15 a. 3 p., but silent as to that transaction, 
though recommending the sale of the semindary of 
Batah^ between which letter and the date of the an« 
swer to it (the answer being dated iith Septe 7 nher) 
occurs the advertisement of 8th September for the sale 
of the zemindary on 30th October. 

The answer of iith Septetnher^ from the Board of 
Commissioners to Mr Ah^nuty^ the time of the receipt 
of which does not appear, but which runs thus: — 
'* Sir, I have the honour to acknowledge the receipt of 
your letter of the ist inst,, and am directed, by the 
Honourable the Lieutenant-Governor, and Board of 
Commissioners, to inform you that, as it appears from 
your letter that Juggut Raj still continues to persist in 
declining to pay the balance due from him, they au- 
thorize you to issue a proclamation, setting forth that, 
\yt\\ess /uggut Raj shall appear and agree to a fair and 
equitable adjustment of his accounts, his estate will be 
publicly sold, at a period to be fixed by you, which 
the Board are of opinion should be rather later than 
the 30th of September, in order to afford sufficient 
time to j^ggut Raj to avail himself of the opportunity 

now afforded to him for a satisfactory and amicable 
adjustment of his account/’ 

We would, then, notice the advertisement of i8th 
of September, fixing loth of October as the day of sales, 
and the contemporaneous perwamia to Juggut Raj, 
inviting him to attend upon the Collector with confi- 
dence, and arrange his affairs j'’ and informing him 
that m the event of non-attendance, his semhidary^ 
pergmma Barak, will be sold by public auction on the 
day advertised: the 25th of September, being the last 

instalment day named in Juggut Rafs bond, not having 
yet arrived. 
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Then, the advertisement of the 5th of October, which 
is in these words; On the i8th of September 1802, 
A.D., an advertisement was published, stating, that 'on 
the loth of October prox., pergunna Barak^ the ze~ 
miiidary of Lal JuggtU Raj, would be sold by public 
auction, for the recovery of a Government arrean It 
is now ordered that the said advertisement be cancelled, 
and in lieu of it another advertisement be issued, in 
conformity with the orders of the chief Board, under 
date the iith of September ult., to this effect — that 
whereas the said Juggiit Raj withholds the payment 
of a large amount of revenue justly due to Govern- 
ment, and contumaciously and fraudulently evades its 
discharge, should the aforenamed, therefore, personally 
attend and pay up the arrear justly due by him into 
the public treasury by the 30th of October inst., good ; 
else the pergunyxa of Barak, the zemindary of the 
aforenamed person, will be sold by public auction on 
the aforesaid date, in liquidation of the Government 
balance, and the auction purchaser of the said per^ 
gunna will be entitled/' &c. 

This advertisement may or may not be the same 
with that which is found in the papers, and bears date 
the 7th of October, and which is to the same effect ; 
it is, therefore, not very material to insist upon any 
difference between the two. 

Then comes the Collector’s letter to the Board of 
Commissioners of^the 6th of October, wherein he says : 

“ I have to acknowledge the receipt of your letter of 
the nth ult.; and have to request that you will be 
pleased to report to the Honourable the Lieutenant' 
Governor and Board of Commissioners that, in con- 
formity to their order, I issued on the ist instant a 
proclamation, setting forth, that unless Juggnt Raj 
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shall appear and agree to a fair and equitable adjust- 
ment of his accounts, his estate will be publicly sold 
on the 30th of the present month/’ and so on, ‘‘ I 
have further had conveyed to ytiggut Raj. who resides 
at present in Btindelcundy a copy of the proclamation, 
together with a perwanna from myself, encouraging 
him to return to his estate.” 

Lastly comes the record of the proceedings of the 
30th of October, the day when the business was com- 
pleted, the day of sale, closely followed by Mr. Ah- 
muty* s despatches to the Board at Bareilly^ of the 4th 
of November and 30th of November 1802, between 
which, and probably after which, that Board commu- 
nicated with him, though to what effect is not dis- 
closed, and seems not to be known. These despatches 
exhibit not only uncertainty as to the amount of the 
debt due, or to be considered as claimable, but a want 
of accuracy on the part of the Collector. 

We are not unaware of the propriety and expediency 
in general, of giving great weight to acquiescence or 
delay on one side, and to long possession on the other, 
or of the generally questionable policy of discrediting 
or lessening the public faith in transactions having the 
sanction of the Government or its officers. These and 
similar considerations were, however, in the cogni- 
zance of the framers of the Regulation of 1821, and by 
them it was decided to be, on the whole, just and ex- 
pedient, that in the peculiar position in which the 
inhabitants of this part of India were placed at the 
commencement of the British rule, there should not 
be applied to the investigation of the peculiar transac- 
tions, and the redress of the peculiar hardships which 
then took place, merely ordinary principles. 

The Regulation of 1821 was preceded by Mr. Stuart's 
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Minute of 1820, containing these passages so- 

licit the attention of the Board to a matter of con- 
siderable importance. During the first six or seven 
years which followed the acquisition of the provinces 
ceded to us by the Nawab Vizier, the mal-administra- 
tion of Allahahad, and some of the neighbouring dis- 
tricts, combined with the intrigues and influence of 
certain opulent and powerful natives, and the povertv 
and ignorance of the zemindars and ialookdars, led to 
the abusive alienation, to a great extent, of landed 
estates within those districts, and to the consequent 
ruin and extreme misery of the proprietors. For a 
full detail of those transactions I refer to the reports 
from the Board of Commissioners/^ 

He then refers to certain documents which are men- 
tioned, and be proceeds to say : ‘‘ From these documents^ 
of which, for convenience of reference, -extracts are 
annexed to this paper, the Board will observe that a 
Special Commission was strongly recommended by the 
Board and Mr, Fortescue, for the purpose of inves- 
tigating the alleged abuses, and affording redress to 
the injured parties. The consideration of the measure 
was postponed for the time, and has not been since 
resumed, owing, probably, to the suspension of the 
introduction of a permanent settlement into the ceded 
provinces. Now that the measure of settlements in 
the ceded and conquered provinces, upon fixed and 
permanent principles, is again under consideration, f 
venture strongly to recommend to the Board the insti- 
tution of a Special Commission as formerly suggested, 
for the purpose of investigating the abusive alienations 
in question. I beg accordingly to submit to the Board 
the accompanying paper, comprising an outline of the 
plan upon which the Commission should be instituted. 
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Xhe investigation of these cases, with any hopes of 
success, will require a thorough research' into volumi- 
nous and complicated revenue accounts. It will require 
local inquiries, and free and constant communications 
with the parties themselves, and with the local officers. 
The delays and forms of the Courts of Justice oppose 
great obstacles to their conducting investigations upon 
those principles ; and the parties injured are equally 
incapable of supporting the expense of protracted liti- 
gation, and of defending themselves in that course of 
proceeding against the arts and intrigues of their opu- 
lent and powerful adversaries. These reasons I have 
no hesitation in urging as fully justifying a special 
deviation from the ordinary system of our judicial 
administration. The delay which has occurred is un- 
questionably to be regretted, but I cannot think it is a 
sufficient ground for excluding the injured parties from 
redress. It is a noble principle of the English law, 
that no time shall avail in favour of fraud; and 1 be-’ 
heve that there were never transactions to which the 
maxim was more justly applicable. It would bean 
afflicting reflection, that men who have acquired es- 
tates by the basest means, should enjoy all the advan- 
tages of a permanent settlement, while their victims 
should have their misery heightened by being the 
hopeless witnesses of the increasing value of the pro- 
perty of which they have been so iniquitously de- 
spoiled 

The Preamble of the Regulation of ,82,, so far as 

— to quote it. is thus expres;ed • I 
has appeared that, i„ the first seven or eight years 

SL provinces by the 

British Government, the native Officers of Govern- 

meii , heir relations, connections, and dependents 


125 



Maha-rajah 
I sHUREE Per 

SAD NaRAIN 

Sing 

V. 

Lal Chut- 
TERpDT Sing 



126 


CASES IN THE PRIVY COUNCIL 


1842. 

• — 1 ' 

Maha-rajah 

IshureePer- 

SAD NaRAIN 

Sing 

V. 

Lal Chut- 
TERPUT Sing, 


taking advantage of the novelty of the British rule, of 
the weakness' and ignorance of the people, and (in 
some cases) of the culpable supineness and misconduct 
of the European functionaries, under whose authority 
they were employed, contrived, by fraudulent and ini- 
quitous practices, to acquire very extensive estates, in 
several of the provinces in question, more especially 
in the districts of Allahabad^ Cawnpooty and Goruck- 
poor ; thus wrongfully depriving of their just rights, a 
great number of the ancient land-owners, and reducing 
them and their numerous dependants to ruin and 
misery. These abuses have been chiefly practised 
through the perversion, to the purposes of chicanery 
and fraud, of the rules enacted for the collection of 
the Government revenue, more especially the provi- 
sions relating to the public sale of land for arrears. 
Under cover of these rules, but contrary to the true 
intent and meaning of the law, by which (though a 
considerable discretion was left to the Revenue autho- 
rities) the measure of a public sale was principally 
designed for cases of embezzlement, contumacy, or 
fraud, many estates were sold, from which no balance 
(or a very trifling balance) was due, or on which the 
arrear accrued without any embezzlement or wilful 
default on the part of the Sudder malguzar ; and 
others were disposed of without an observance of the 
prescribed forms and then other circumstances are 
alluded to. 


In a subsequent part of the Preamble it is said — 
“ The persons who have suffefed by the aforesaid 
abuses, are, for the most part, poor and ignorant men, 
unaccustomed, under the former Government, to any 
regular system of law, little acquainted with the prin- 
ciples of the British Code, or the regular forms of 
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British judicial proceedings, incapable of availing them- 
selves of the protection it was de.signed to afford and 
possessing not the means of securing the aid of indivi- 
duals better informed, while those opposed to them 
are, for the most part, men of wealth and power.” 

It then goes on to make other important o'bserva- 
t.ons with reference to that subject, and proceeds thus : 

Ihe proceedings of the established Courts must 
necessarily partake of any defects belonging to the law, 
'c It IS their duty to administer, and it would be 
obviously inconsistent with every sound principle, to 
pant a general discretion to those Courts, to deviate 
rom the law on individual views of expediency or 
jptice. And then, after some further remarks, it is 
thus expressed ‘ In consideration of the above cir- 
cumstancp, ,t has appeared to the Governor-General 
m Council, to be essentially necessary to the ends of 
JUS ice, that a Special Commission, with large discre- 
tionary powers, and with full authority to regulate its 

pcceedings according to the exigencies of the case 
b ought before it. should be constituted for the purpoL 

to TheT/'^-^‘r -’’h restoring 

pr.etors, who have been wrongfully dispossessed,” Ld 
so on , and the Rules are then laid down 

mem " Resolution or Order ^f the Govern- 

graph -In passages :-Para- 

g apt, 13. In cases, however, in which the Commis 

Sion may adjudge comj^ensation, not exceeding R. , ooo 

men" " ; t’hf " "T 

the I'“''^hase-money of any mahal, of which 

he sale may be annulled, or in which they may direc 

the price of the stamped paper u^ed 1 ^ 

petition of appeal, in lieu of th^ institutiIndL" "o^^ 
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returned to the party by whom the amount may have 
been disbursed, an order signed by the Commissioners, 
and specifying the nature of the charge, shall be suffi- 
cient authority for the Collector of the district imme- 
diately to pay the amount,'^ 

Paragraph 22. ‘‘With regard to the Rules, of prac- 
tice, and forms of proceedings to be followed by the 
Commissioners, his Lordship and Council presumes 
that it will not be necessary materially to deviate from 
the course followed by the Civil Courts, with this im- 
portant exception, that it shall be specially their duty 
to institute an active inquiry into all the circumstances 
of the cases brought before them, and to take their 
own course for the investigation of the truth, without 
confining themselves to the points stated by the par- 
ties, or by any technical forms of pleading or manage- 
ment/^ 

Paragraphs 25 and 26 are of the same character. 

Paragraph 32, is thus.— “ It is not, however, the 
personal character of the officers entrusted with the 
administration of civil justice, that has chiefly led to 
the institution of this official tribunal. In deter- 
mining on the measure, his Lordship in Council has 
been still more influenced by the persuasion, that the 
system under which those Officers have to act, and 
the laws which they were bound to administer, are 
seriously defective in their application to the ceded 
and conquered provinces. While the principles of 
Revenue management were veg^ imperfectly settled, 
the Revenue authorities have been compelled to decide 
on the most important points relative to private rights 
amidst the uproar of a general settlement, and under 
the urgency of securing the Revenues of inordinately 
extensive districts. That they should have frequently 
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erred, can excite no surprise; that their errors were 
extensively injurious, it would be preposterous to 
doubt. In many instances those errors admitted of 
no legal remedy by the Courts, because they were 
committed in the exercise of a discretion which the 
Courts could not legally control ; and that the ordi- 
nary tribunals should, among a people new to our 
rule, and accustomed to the arbitrary domination of 
native amiis, have failed to protect the agricultural 
community from the consequences of the acts of the 
officers of Government, even where those tribunals 
were competent to interpose, is assuredly no impeach- 
ment of the individual functionaries by whom they 
were filled, nor any conclusive proof that they are not 
generally well adapted to secure the impartial distri- 
bution of justice between individuals, and in territories 
long settled under our Government.” 

Some time afterwards, the Regulation 1, of 1823 
provided that, “First. Such part of cl. i, sec. 3, Reg. 
I. 1821, as restricts, or can be construed to restrict, 
the cognizance of the Commissioners acting under the 
provisions of that Regulation in the matter of suits to 
recover possession of lands lost through public sales, 
to cases wherein such sales have been effected by the 
undue influence of a public officer, is hereby rescinded. 
Second. In the several cases specified in cl. 2, 4, 5, 
and 6, sec. 3, Reg. 1 . 1821, as well as in all cases 

wherein it may appear that any Plaintiff has been de- 
prived of his rights by an illegal sale made witliin the 
period specified in the first clause of the said section, 
it shall and may be lawful for the Commissioners 
acting under the provisions of that Regulation, to take 
cognizance of any suit preferred to thorn, and to pass 

18 
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judgment on the same, although there may be no proof 
that undue influence was exercised by any public 
officer, to the injury of the Plaintiff. Third. Provided 
also, that m the cases specified in cl. 3, of the afore- 
said section, if there shall be proof, or strong pre- 
sumption, that the purchase or acquisition of the pro- 
perty sued for, was effected by violence, extortion, 
oppression, or fraud, it shall not be necessary for the 

Plaintiff to plead, or establish that undue influence was 
exercised.” 

It is in the spirit mainly of these portions of the 
important documents to which reference has just been 
made, that we have deemed it right to construe the 
letter of the Regulation I. of 1821. Upon that 
construction we consider that the Mo/ussil Com- 
mission rightly held it to be within their competency 

to set aside the sale, upon the terms of a payment to 
be made by the party succeeding in the contest to the 
party dispossessed by the decision, and rightly also 
held that the present was a case which the terms of 
cl, 2, of sec. 4i Regulation I. of 1821, might not im- 
properly be held to include. 

That clause is thus ; ‘‘ In cases in which the Com- 


mission may deprive any person of rights legally vested 
in him, under the existing code, or may make award 
upon doubtful claims, or in which the title of any per- 
son, though invalid, may have been acquired by him, 
ho?id fide, under an express or implied assurance of 
its validity on the part of the Board, the Collector, or 
Judge of the District, it shall be competent to the 
Commission to adjudge compensation in money from 
the Treasury of Government : provided, however, that 
in cases in which the compensation assigned to any 
individual shall exceed the sum of R. i,ooo, the sane- 
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tion of Governmenl shall be necessary to authorize the 
disbursement,” 

A prior clause, the eighth of sec. 3, had provided 
thus: “The operation of the foregoing clauses shall 
not be confined to cases in which lands, or rights con- 
nected with land sold, transferred, alienated, or usurped, 
as above, may be held by the person originally bene- 
fitting by the sale, transfer, alienation, or usurpation, 
but shall equally extend to those in which the said 
lands or rights may be held under a title derived 
from such person : Provided, of course, that in cases 
in which it may appear that the person so holding 
under a derivative title was in no degree concerned in, 
or cognizant of, the original wrong, the claims of such 
person to compensation for any loss he may sustain 
under the operation of the present Regulation shall 
be held entitled to a very liberal consideration/' 

\Ve do not on the whole think it an undue extension 

of cL 2, sec. 4, to say that this case may be held to 

come within one of the predicaments which it de- 
scribes : nor can we agree with the SuddcT Commis- 
sion in their conclusion that justice or policy did not 
in this case require the power of directing a pay- 
ment by the successful party to the party deprived 
of possession, or the power conferred by cl, 2, 

sec. 4, to be exercised ; it being our opinion, hav- 
mg regard to the benefit which to a certain extent 
Lai yuggut Raj derived from the purchase-money, 
to the course of conduct not certainly altogether 

justifiable, which previously to the sale he had pur- 
sued, to the great length of time that was suffered 
to elapse before the sale was judicially questioned, to 
the part which those entrusted with the functions of 
the local Go\ernment took in the s-!.', and to the 
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nature and extent of the allegations and evidence by 
which it has been endeavoured to impeach the conduct 
of the late Rajah of Benares^ in respect of it, that both 
justice and policy required each of these powers to be 
called into action. 

We think, also, upon a review of all the circuni' 
stances of the case, especially those to which reference 
has just been made, that it was, on the whole, proper 
to leave the Appellant and the late Rajah of Benares 
free from any account or charge in respect of the in- 

4 

come and profits of the purchased property, from its 
acquisition in 1802, to the date of the Mofussil decree. 
Proved, as we think it is, by the conduct of the parties 
and otherwise, that the clear profits and net income 
derived from this source by the Rajah and Deep Na- 
rain Sing^ or one of them, must have much exceeded 
the amount of the interest for the same time, calcu- 
lated at the rate of 12 per cent, per annum, upon the 
R. 93,000 (the purchase-money), we consider it right, 
under all the circumstances (and among them, attend- 
ing to tlie fact of the pension which the Govern- 
ment for some years paid to the Respondent or his 
family), that any claim on the part of the Appellants 
or the late Rajah of Benares^ in respect of interest on 
that sum, should be treated as satisfied, but not as 
more than satisfied, by the income and profits ^ and we 
shall not advise Her Majesty to direct any account in 
this respect. 

With regard to the true state of the accounts be- 
tween Lal fiiggut Raj and the Government, if taken 
on just and equitable principles up to the time of the 
sale, as well as with regard to the mode in which the 
sum of R. 93,000 was applied, it is probably at this 
time very difficult, if not impossible, to arrive at any 
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exact conclusion. The Mofiissil Commission, which 
appears to have examined and considered the details 
of the facts of the case with most commendable care 
and attention, held, that of the R. 93,000, the sum of 

26,458. 6 a. 6 p. ought to be considered as the total 
amount of benefit received by Lai Jtiggut Raj , nor do 

we see that the Sudder Commission viewed this parti- 
cular point differently. 

In such a state of things, satisfied as we are that 
this conclusion in point of amount, whether precisely 
and exactly, or not precisely and exactly, accurate, is 

not far remote from the truth; and unable with con- 
fidence to pronounce that it is to any extent inaccurate, 
we do not feel ourselves warranted in dissenting from' 
this part of the decision of the Commission, 

Our view, however, of the facts and of the spirit 
and intention of the second clause of sec. 4, leads us, 
as has been stated, to the conclusion, that not only 
the residue of the R. 93,000, but a further sum by way 
of compensation, ought in this case to be paid by the 
East India Company to Deep Narain Sing. We had 
hoped that its amount, and this portion of the cause 
generally, might have been arranged by the East India 
Company and the parties for themselves. As it ap 
pears, however, that this cannot be done, we have 
been obliged ourselves to undertake the duty of fixing 
the amount of compensation. 

Under the various and conflicting consideration to 
which the case is liable, and with such knowledge as 
we possess on the subject, we have felt much difficulty 
in performing this task. But judging as well as we 
can, after due allowance made in respect of the pension 
already alluded to, we deem R. 27,000 a proper sum. 

Ue conceive, therefore, that R. ,20,000, with interest 
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at the rate of 5 per cent, per annum (which we think 
the proper rate), from the date of the Mo/ussil decree 
(from which date we consider the Respondent a& en- 
titled to the enjoyment of the property in dispute^ as 
between him and the Appellants), should, in respect 
of the sale being set aside, be paid by the East India 
Company to Deep Narain Smg, and that the East 
India Company should, in their accounts with Lal 
Chutterpiit Sing and Lal Juggut Raj, charge them, or 
one of them, with the principal and interest of the 
above-mentioned amount of R. 26,458. 6 a. 6 p. j a mode 
of arranging the matter which we consider due alike 
to them and to Deep Narain Sing^ having regard to 
the proceedings that have taken place in India since 
the Mo/zissil decree,* 

We may add, that so far as the East India Company 
is concerned in this matter, it is far from irrelevant to 
notice the view taken of it officially by such public 
functionaries employed in the administration of their 
affairs, as Mr. Colehrooke and Mr, Deane^ who, in the 
year 1808, a period not far removed from the time of 
the sale, but when, of course, the special law intro- 
duced by the Regulation of 1821 did not exist, re- 
ported on the subject to the Government in Council 
thus “ We have the honour to submit for your 
Lordship^s consideration a Petition, whicli has been 
presented to us by the former Proprietor of pergtinna 
Barak, in the district of Allahabad, complaining of the 
sale made of his zemindary in the year 1802, together 
with translation of two documents produced by him, 
and copies of the correspondence which led to the 

* These proceedings showed that the Government had been in 
possession of the pergtmjia from shortly after the date of the Moftissil 
Decree. 
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sale. Your Lordship will observe from the correspond- 
ence, that had engaged, during the 

Vizier*s Government, for the pergunyia of Arael, in 
addition to bis own zemindary of Barah,^* and so on. 
Mr. Colebrooke and Mr. Deane then gave a short sum- 
mary of the facts, ending thus: — '‘That on the 2nd 
of Jtdy, Mr. Ahmuty admitted the validity of Jnggnt 
Raj's claim to certain items of credit, as deductions 
from the balance adjusted on the 17th fune, which 
items fuggiet Raj states in his account to have exceeded 
the balance charged to him, and which, if adjusted in 
time, might, previous to the Collector’s letter of the 
ist Septeniber ^ have considerably reduced, perhaps 
entirely extinguished, the arrear. Mr, Ahmuty's letter 
of the 4th November^ and the account produced by 
Jiiggut Raj, both agree in making the gross balance, 
adjusted on the 17th June, R. 72,207, and the net 
balance on the sudder juynma, R. 44,332 5 the differ- 
ence, R. 27,875, Mr. Ahmuty calls a deficiency on the 
assets of the while the documents produced 
by f^gg^d Raj show it to have been those disputed 
items for which Mr. Ahmuty promised Juggut Raj a 
remission in the event of Government authorizing it, 
or his assistance for the recovery thereof, from the 
parties actually owing the money, if the remission 
should not be authorized. It does not appear, how- 
ever, that any report on the subject was ever made to 
the Lieutenant-Governor, or any measures adopted for 
the realization of the amount from those on whom 
(and not on Juggut Raj) the loss should have fallen, 
or any steps taken for the adjustment of those items 
on which Mr, AJnmtty had promised to give credit. 
The sale of Juggut Rafs estate seems, on the contrary 
to have been resorted to by Mr. Atunuty^ as the readiest 
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mode of settling an intricate account, and of discharg- 
ing every pledge on his part.*' Then follow two para- 
graphs, which it is unnecessary now to read, and 
the concluding paragraph is this: — “It is too late 
to regret that the first measure of the British Govern- 
ment, on the introduction of its authority into the 
province of Allahabady should have been the sale of 
one of the largest zefnindaries in it, and the extirpa- 
tion of an old and respectable family; and at this 
distance of time, the interposition of Government may 
probably be no longer of any avail. After a lapse of 
six years, it must be scarcely possible to revise the 
collections of the successive sazawals deputed by the 
Collector, or to revert to the different persons on whom 
the Collector had engaged to enforce Juggut Rafs 
claims ; and from the retirement of the public officer, 
through whose concealment of some, and misrepre- 
sentation of other, material facts, the sale was ordered, 
all redress seems to be precluded. At the same time, 
therefore, that we submit the case to Government as 
one of peculiar hardship, we confess ourselves at a 
loss to frame any specific proposition in regard to it ; 
should, however, every other redress be impracticable, 
your Lordship may possibly consider Jtiggut Raj, under 
all the circumstances, entitled to some provision from 
Government." 

Nor does it end there, since the subsequent papers 
on the subject, including the grant of the pension of 
R. 5,000 per annum to Lal Jaggiit Raj in the fol- 
lowing year, 1809, to which reference has already been 
made, show that the Supreme Government of India 
entertained substantially the same view of the case as 
that taken in the despatch of Mr. Colebrooke and Mr. 

Dearie. 
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We shall humbly recommend to Her Majesty to 
affirm the Stiddcr decree, except as to compensation 
and restitution money, and costs, and to order that the 
East India Company shall pay to the Appellant, Deep 
Narahi Sing, the sum of R. 120,000, with interest at 

5 per cent, per annum, from the date of the decree 
of the Mofussil Commission— this sum to be considered 
as in full for compensation and restitution money, in 
respect of setting aside the sale ; and to declare, that 
by its payment, all claim for interest, on one hand, 
and for rents and profits on the other, between the 
Appellant and the late Rajah of Benares and the Re- 
spondent, is to be considered as extinguislied ; and that 
the debt, if any, between the Government and Lai 
Jnggut Raj at the time of the sale, and all claim against 
the Government, in respect of having made the sale, are 
to be deemed in like manner to be extinguished. But 
that the sum of R. 26,458. 6 a. 6 p., part of the sum of 
R. 120,000, is, with the interest from the date of the 
decree of the Mofussil Commission, at the rate of 5 
per cent, per annum on the R. 26,458. 6 a. 6 p., to be 
made good to the East India Company, by charging, 
and they are accordingly to be at liberty to charge, the 
Respondent in account therewith, and they are to be at 
liberty to deduct the same from what may be coming 
from them in respect of the scmindary, its profits, or 
revenues. Each party is to bear his own costs of every 
stage of the proceedings, from their first commence- 
ment before the Mofussil Commission to the present 
time, with liberty to apply to the Sudder Commission. 


»37 

1 842. 

Maha-kajah 
J sHURKE Per- 

SAD NaRAIN 
Sing 

V. 

Lal Chut- 
TEKpuT Sing. 



138 


CASES IK THE PRIVY COUNCIL 


Jewa-Jee and Seventeen Others, with 'j 

Mahadew Row, Gunga-jee Row, \ Appellants, 
and Govind Row 


4 • • 




AND 


Trimbuk-Jee and Jago-jee 




Respondents,"^ 


O71 Appeal from the Sadder Dewa^iny AdamltU of Bombay, 

T'hE subject matter in dispute in this Appeal was 
certain property and valuable rights and privileges be- 
longing or incident to the hereditary office, under the 
Mahratta Government, of desh?nook of the division of 
Khidool in the Gorut pcrguima in the Moorhad talook^ 
the annual income of which amounts in the whole to 
1,106 rupees, i quarter, and 94 reas. 

The property which was the subject of this claim 
consisted of the following particulars : — The profits 
and receipts of the zcmindary^ which was attached to 
the office of desJwiooh as a revenue office, amounting 
to R. 139. 44. annually; certain fees of office, levied 
from the inhabitants of thirty-one villages within the 
local extent of the jurisdiction of the office, amounting 
to 500 rupees a-year; the rents and profits of certain 
waste land held in or free gift, amounting to 

R. 272. I. 50. , a-year^ the pitra^ or ceremony per- 
formed for deceased ancestors, to be collected at the 
rate of one rupee from each village, amounting an- 
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the Judicial Committee permitted two Counsel to be heard for each set 
of Appellants. 


^’Present ; Members of the judicial Committee , — Lord Campbell, 
Mr. Baron Parke, Mr. Justice Erskine, and the Right Hon. Dr. 


Lushington. 


Privy Councillors, — Sir E. H3'de East, Bart., and Sir 
A Johnston, Knt. 
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nually to R. 30 ; certain contingent charges collected 

from each village annually, being altogether R. 15, 
and the toll on transportation of goods levied at the’ 
lesser talghat, amounting to R. 150. Of these par- 
ticulars (the total yearly income of which was the 
above-mentioned sum of R. 1,106. 1. 94), the Plaintiff 
was himself in possession of twenty hcegas of the waste 
land held in enmn. The toll levied at the lesser lal- 

^//«/ was received by the Appellants, and 

GunJa-Jee Row, and Govind Row, sons of Tooljajce 
Row, three of the Defendants in the original suit, and 
the rest of the property comprehended in the claim of 
the Plaintiff was in the possession of the remaining 
Defendants, who were eighteen in number. 

In addition to the above mentioned particulars, there 
vvere also attached to the office of desJwtook of the di- 
vision of Khidool two isaftU, or service-tenure villages- 
one of these villages, namely, the village of Belgam,s^^s 
in die possession, or under the management, of the 
Plaintiff ; the other of them, the village of Sad was 
m the possession of the eighteen Defendants. Th’e fees 
which were levied from each of these villages properly 

belonged to the party under whose management the 

village was, and on that account the income derived 

from them was not included in the^ claim of the 
Plaintiff. 

The question at issue regarded not merely the right 
of the parties to the emoluments appertaining to the 
office, but the proportions in which they were severally 
intitled to possess them; and a further question was 
also raised, viz.,— whether the suit was barred by the 
Bombay Regulation V. ,827, for limiting the time for 
prosecuting civil actions. By cl. i, sec. i, of that Re- 
gulation, It IS provided that ■' Whenever lands, houses 
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hereditary offices, or other immoveable property, have 
Jewa-jee been held without interruption for a longer period than 

AND OTHERS ^ ^ cuaii 

V. thirty years, whether by any person as proprietor, or 

Trimbuk jee. heirs, or others deriving right from him, 

such possession shall be received as proof of a suffi- 
cient right of property in the same;” and by cl. 2, 

4 

sec- 7, it is provided, ” Also, if the claimant have withm 
the time of limitation preferred his claim to any autho- 
rity (arbitration included) competent to try it, and satis- 
factory reason be shown why a decision was not passed, 
(such reason nowise affecting the justice of the demand,) 
then the period of limitation shall be reckoned from the 
date of the last proceeding known to the Defendant in 
such case.” 

On the 5th of Scpteniher 1829, Chand'jeey who died 
pending the suit, filed his plaint in the Court of the 
Assistant Collector of the Northern Co 7 ican, against 
the three Appellants, Mahadcw Row^ Gunja-jee Row,. 
and Govind Row^ and against Jcwa-Jee^ son of Ltiximon 
Sooria Roiv^ and seventeen others, being in all twenty- 
one Defendants, who were respectively in possession of 
the particulars before-mentioned, and refused to allow 
the Plaintiff to participate therein. The nature and 
origin of the Plaintiff’s title, as detailed in the 
Plaint, were ms loWows :~Canojce, son of Bap-jee^ 
commonly called by name Sooria Row^ and formerly 
deshmook of the division of Khidool, was the com- 
mon ancestor of the Plaintiff and the Defendants. 
Ca7io-jee had two sons, and the Plaintiff was the sole 
male descendant of the elder, who was named Tooka~ 
jec ; the younger son of Caiio-jec was named Bhica-jee^ 
from whom all the Defendants were alleged to be re- 
spectively descended. The Plaintiff claimed to be 
entitled to one half s!>are nf the estate attached to 
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the aforesaid hereditary office of deshmooky held by 
the common ancestor of himself and the Defendants, 
and descended upon them from him. The manage- 
ment of this estate was formerly conducted by the 
ancestors of the parties, but at a subsequent time, in 
consequence, as was alleged, of there being no person 
in the Plaintiff’s branch of the family competent to con- 
duct the affairs of the estate, the management of it was 
undertaken by the ancestors of the Defendants; who at 
all times, upon the occasion of marriage and other cere- 
monies at the house of the Plaintiff and his ancestors, 
was said to have defrayed the expenses. A dispute 
afterwards arose between the Plaintiff and Mai-jee^ son 
of Ana-jee Sooria RoWy the ancestor of the Defendants, 
w'hereupon the Plaintiff made complaint to the Sooba- 
dar, or Governor of the talook JiinerCy under the Peish- 
wa* s government, who gave the parties a letter of in- 
struction to Ana-jcc Rotv, to cause an amicable settle- 
ment to take place. The Plaintiff stated that since that 
time about forty-two years had elapsed, and in order to 
bring himself within the period of thirty years, which 
is the period of limitation applicable to the subject of 
the suit, he made the following statement ; — “ Subse- 
quently to the above proceeding, during the adminis- 
tration of Piirsaram Klmndi RoWy ^oobadar of the said 
ialooky I went to his agent at the place called JuncrCy 
to complain about the said hereditary estate. For 
many days the nephew of Ana-jee Sooria Row (by name 
Primhttk-jcCy son of Es-jee Sooria RoiOy a blood relation 
of the Defendants) and I were arbitrating the cause 
before the authority, and the said Trimbuk-jce^ by 
making the arrangements of the dtirbar (meaning by 
bribing tlur authority) did not allow the said arbitration 
to go on fairly ; I then took leave of the Soobadar, and 
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returned back. I had the management of the isafut 
(service-tenure) village Belgafn in the said division, and 
about (15) fifteen beegas of land in lieu cf the enam 
land of the said village, and the Defendants were 
in the habit of paying the dues of the isafut village to 
Government, though the same being however in my 
possession, because the Defendants had the said enam 
land ; and consequently, in lieu of the moiety of 
my share therein, they paid the dues to Government, 
on the said isafut village on my behalf. Thus, in con- 
sequence of my right to the said estate, I hold posses- 
sion of the said isafut village and the said land ; but 
leaving the same, I with my family went and resided in 
another country, under a foreign Government ; conse- 
quentl}^ the said isafut village fell waste in a short time ^ 
and as it was customary under the Peiskwa's govern- 
ment to farm the revenue of the same annually, so, ■ 
after collecting the revenue of the other villages, the 
deficiency of this was paid by them (Defendants), be- 
cause it belonged to our hereditary estate, and thus the 
revenue of the village was completed, and the payments 
were made to the farmer. Afterwards in the year Saka 
^ 735 » (1S13-14, A.D.) I made a determination to have 
a personaj conference with the autliorities through 
the means of one Chimna jee Sewdew, who was a Kar- 
koon (transacter of business) of the Soobuy and was 
then present at the inahals of on business ; 

and accordingly I met the said KarkooUy who took 
in writing the circumslances of my affairs, and for- 
warded the same to the Sooba, and afterwards I 
went and had a personal conference with the said 
Sooba. At that time Trimbukfee Sooria RoWy the 
Defendant, was carrying on the business of the Court, 
and of the whole of the inherited property, and there- 
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fore the Soobadar of Junere caused the parties to be 
summoned and brought before him, and after examin- 
ing the genealogical table of my family, and on seeing 
the letter addressed to m e by Trimbtih-jee Sooria Row, 
as well as after taking into consideration the whole 
of the circumstances of mine and the Defendant's 
affairs; and on finding that I was the legal proprietor 

of the moiety of the hereditary estate, the said Sooba- 
dar made a decision to the following effect, viz, that 
the moiety of the said estate should be given to Chand- 
jee Sooria Row, and after passing such a decision gave 
me the stiniid (patent) bearing date the Arabic year 
1214, corresponding with the year a.D. 1813-14; 
and also the said Defendant Trimbuk-jee Sooria 
Row passed a writing under his own hand to the 
following effect: ‘that of the management of the 
estate, which had been conducted by him up to 
the present time, now in consequence of the decision 
of the authority, a moiety of the same was given over 
to me, and that the management of the moiety of the 
said estate should thenceforth be conducted by me un- 
interruptedly.’ On the execution of such a patent 
from the authority, and such a letter, I returned to the 
Co?ica?i, and went to bring my family, who were then 
residing afar off ; and on bringing my family I settled 
in the village Belgajn, and prepared to take the 
management of the hereditary estate. The year after 
the partition, there was then one Pursaram Khundi 
Row, Collector, Mamlutdar (officer in charge of the 
revenue of the district) of the said talook Junere, to 
whom the nephew of Trinibuk-jcc Sooria Row, by name 
/ai Ram Rozo, the Defendant, gave some secret infor- 
mation, which caused me to be apprehended and 
carried to the fort of Coonjnr Gur/i, where 1 was kept 
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a prisoner for six months. Afterwards a balance was 
found due to Government by the said Ttimbuk-jee 
HoWj and for that reason he was dismissed from the 
office of the manager of the hereditary estate, which 
was given to Dessaye Row, and at that time I was 
released from my imprisonment by the authority, and 
resumed my demands on the said Dessaye Row for the 
half share of the said hereditary estate ; in conse- 
quence of which, out of the land held in enam, twenty 
beegas and three quarters pand!^ of land was given 
to me, together with the . village, and I be- 

gan to take the management of the same, not- 
withstanding that I was continually demanding my 
share of the whole estate, according to the stmiid 
of the authority, and to the tenor of the said letter 
from the said Trimbtik-jee Sooria Row, At this stage 
of the proceeding, the authority of the British Govern- 
ment being established, the said Trimbuk-jee Sooria 
Row departed this life; and the said Tewa-jee Row 
and Dessaye RoWy the Defendants, have up to this day 
conducted the business of the hereditary estate.** 

On the 15th day of October 1829, the eighteen 
Defendants, namely, those who were in possession of 
the whole of the property in question, except the toll 
levied at the lesser talghat, put in their separate answer 
to the above Plaint, which contained in substance a 
general denial of the Plaintiff’s title. They admitted, 
however, the letter of Trunbiikjee Sooria Row and the 
sumid of the Soobadar, in the year 1813-14, which 
the Plaintiff relied upon in his Plaint as manifesting 
and establishing his title ; but, in order to avoid the 
effect of these documents, the Defendants alleged, that 
in the time of the Peishiva's government the Plaintiff 


' A measure of land, twenty being equal to one bcega. 
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was an outlaw, and had been engaged in the commis- 
sion of various acts of violence and depredation, and 
that the government being desirous of securing the 
person of the Plaintiff, (who it ivas admitted then 
claimed a half-share of the estate in question) procured 
Trimbuk-jee to write the above-mentioned letter, and 
also gave to the Plaintiff the sunitd stated in the Plaint, 
by way of inducement to him to come in and place’ 
himself within reach of the powers of the Government. 
An objection was also taken by them to the Plaint, on 
the ground of multifariousness. 

The remaining three Defendants, Mahadew Row 
Gtinga-jee Row. and Govuid Row. by their answer’ 
denied the accuracy of the Plaintiff's statements re- 
lative to his pedigree, and alleged that Tooka-jee. the 
elder of the two sons of Cano-jee Sooria Row. ’ the 
founder of the family, had no issue ; and that Bhica- 
jee, the other son, had the following issue : the elder, 
Chand-jee. the second, Mal-jee. and the youngest’, 
riaba-jce ; that of the descendants of these three per- 
sons there were three families, shareholders of the 
estate, as follows : ist. The eighteen Defendants, as 
the heirs of the elder son, Chaiid-jee, were entitled 
to one share. 2nd. The Plaintiff, as the heir of the 
second, Mal-jee. was entitled to another share ; and 
3rd. That they, the three Defendants, as the heirs of 
the youngest. Haba jee, were entitled to the remain- 
ing share of the estate. They insisted consequently 

that the whole of the estate should be parcelled out 
according to this threefold division 

Between the Plaintiff and these three Defendants 
here was, therefore, no subject of contest, except as 
to the amount of the share to which the Plaintiff was 
entitle.], of the estate attached to the dcshmookslnp. 

20 


M5 

1842. 

Jkwa-jee 

AND OTHERS 
V. 

Trimduk-jee 



146 


CASES IN THE PRIVY COUNCIL 



JEVVA-JEE 


AND OTHERS 



Trimbuk-jee 


The Plaintiff filed his reply to the answers of the 
Defendants, who afterwards rejoined. 

The Plaintiff produced and proved in evidence a 
sunted from the Soohadar of Junere^ dated 1814-15, 
addressed to Trunbuk-jee Sooria Row^ whereby it was 
stated, that, in the Arabic year 1215, the Plaintiff 
repaired to Poona^ and represented that, in consequence 
of a dispute between him and Trhnhuk-jee respecting 
the half-share of the estate of the deshmookship, he 
deserted the country for three years j and that, subse- 
quently, Priinbiik-jee gave a letter with a guarantee 
of scjtimdars of eleven villages, that the manage- 
ment of the half-share of the said estate should 


conducted by him, and that consequently he returned 
to town; since which one year had passed, but the 
half share had not been made over, nor the manage- 
ment allowed to be conducted by him; it was therefore 
directed that, according to the said letter, the Plaintiff 
should be allowed to continue the management of the 
same. The letter of Primbuk-jce (one of the eighteen 
Defendants, and the party actually conducting the 
managementof the estate), which was referred to in the 
before-mentioned siinudy was also produced and proved 
by the Plaintiff. It was dated 1813-14, and was ad- 
dressed to the Plaintiff. The letter stated that there 
was a dispute between the parties respecting their 
brothership and proprietorship of the hereditary estate ; 
\^^ereupon the papers of the Plaintiff came before the 
Sobbciy and an order was issued to make a partition 
of orfe half-share ; that although the management of 
the w'bole of the estate had been conducted by the 
eighteen Defendants, yet then, by an order of the 
authority, a moiety of it was given to the Plaintiff, and 
that by virtue of that writing he should freely manage 
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the same. The Plaintiff also produced and proved 
another su?iud from the Soobadar, addressed to the 
Plaintiff himself, in which the acknowledged 

a letter previously sent by the Plaintiff, with a memo- 
randum of his pedigree, and a copy of a letter formerly 
written to him by Trhnbnh-jee, respecting the partition 
of the hereditary estate j and it was stated, that all the 
circumstances had been taken into consideration, and 
that a separate letter had been sent to the Plaintiff's 
address, causing Trhnbuk-Jce to give .the Plaintiff a 
half-share of the said estate, and according to which he 
should manage the same. 

The Plaintiff also examined witnesses, from wliose 
testimony it appeared that the Plaintiff and the Defend- 
ants were of one family; that no partition of the 
hereditary estate had taken place ^ and that from the 
time of the Pcishwa's government, the Plaintiff had 
been continually prosecuting his claims, and that the 
twenty becgas of land which was given by the Defend- 
ants to the Plaintiff was part of the chcdh land, and 
that the Plaintiff conducted the management of the 
village Beigain which was held in isafut-, that for the 
last twenty-five or thirty years tlic Plaintiff had been 
<lisputing with the Defendants, but they had not given 
him the sliare in question. 

The Defendants put in several mutilated and im- 
perfect documents, which purported to be sumids for 
quieting the possession of the pergunnas and villages 
in question. They also prodiited some letters, and 
examined two witnesses. 

On the 14th of June 1830, Mr. y, 11 . Fanjnhar- 
son, the first assistant Collector of tlie Zilla of the 


Northern Coican^ made 
tfie eightf.M*n Pf f‘‘iulanl< 


Ins decree, observing : — That 
having retained poss* ssion of 
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the whole of the said estate for upwards of thirty years. 

Defendants having had the enjoyment 

Tpr^pn. ..p viU^ge of £ciiete, and o{ the toll of the lesser 

ialghat^ and the Plaintiff having the enjoyment of 

the village of Belgam and twenty beegas of the enam 
land (regarding the said twenty beegas of land, how- 
ever, the Court could not give any order),— in this 
manner the Plaintiff and the said Defendants had 
the enjoyment, and, according to that, they must con- 
tinue to hold the land ;** and dismissed the suit, with 
costs. 


From this decree Chand^jce, the original Plaintiff, 
appealed to the Court of the principal Collector of the 
Zilla of the Northern Concan, but died before any 
decree was made by that Court, leaving the Respond- 
ents T TiJuhuk'jee and Jago-jee his sons, who were 
afterwards permitted to prosecute the appeal. 

On the 5th of September 1832, the principal Collec- 


tor of the Zilla of the Northern Coiican made his 
decree, which, after recapitulating the circumstances 
of the case, and the judgment of the assistant Collec- 
tor, dismissed the appeal, with costs, accompanied 
with the following observations: — “The Court under- 
stand, that it was the custom for the Soobadars of the 
late government to write letters to persons disturbing 
the peace of the country, in such an insinuating style 
as would entice them to come in ; and the Court is of 
opinion that the original Plaintiff may in like manner 
have received the letter from Trimbiik-jee, It does 
not appear to the Court that any of the above letters 
were obtained by the parties in consequence of an 
arbitration or any decision, but procured in the manner 
above-mentioned, Tlie Court is therefore of opinion, 
tl)at the document (the su?md)^ within the limitation 
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o( time provided for by the Regulation, agreeably to 1842. 
the Appellants’ statement, is inapplicable. It appears Jewa^^ 

also, that the Respondents and their ancestors have °t»ers 
enjoyed the hereditary estate up to this day ; it has Trimbuk-jee. 
not been established in any way that the Appellants or 
their ancestors have ever either conducted the manage- 
ment of the hereditary estate or received the privileges 
according to their share, and it is therefore just to 
disallow the Appellants’ claims.” 

From this decree the present Respondents present- 
ed, and were allowed to prosecute, a Special Appeal 
to the Sudder Dewanny Adawlut of Bombay, and on 
the i8th of April 1835, ‘he Acting Second Judge, 

Kentish, adverting to the view taken by the Col- 
lector, of the sumid of the Soobadar, recorded it 
as his opinion. That whatever might have been the 
motives for framing that sunud, it was clear that the 

claim was agitated by the original Plaintiff ; that the 

measures said to have been adopted, however illegal, 
under a settled Government, nevertheless clearly de- 
monstrated that every effort was urged to recover the 
rights sued for, and that under the then existing rule 
of the country, arbitration was out of the question. 

The Judge was, therefore, of opinion that the Courts 

had merely to satisfy themselves that the Plaintiff 
did aUempt to recover his rights j that the sunuds 
established that fact, and that the manner and form of 
procedure was immaterial, provided the demand was 
made ; that the claim was merely disputed on the 
grounds of the right having been so long in abeyance ; 
that the Plaintiff therefore possessed the rights, and 
had not forfeited them, inasmuch as the sunuds secur- 
ing them to him proved that the demand was made 
within the prescribed time. The Judge therefore 
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» "I ' . recommended a reversal of the previous decrees, and 
Jewa-jee referred the suit to the decision of a full Court. 

AND OTHERS ... 

V. This opinion of the Acting Second Judge afterwards 

Trimbuk-jee. received the sanction of the Court, and on the 5th day 

of May 1835, the Stidder Dewanny Adawlut^ by its de- 
cree, reversed the decision of the assistant and prin- 
cipal Collectors, and made an order in favour of the 
present Respondents, in the terms of the original claim 
of the deceased Plaintiff. 

From this decree the Appellants appealed to His 
late Majesty in Council. 

The eighteen first Appellants submitted that the 
decree was erroneous for the following reasons : — 

I. — Because the suit ought originally to have been 
dismissed for multifariousness, the present Appellants 
being sued together with the three other Appellants, 
Mahadew Row, Ganga-jee Row, and Govind Row, against 
whom separate and distinct claims were brought, and 
with whom they were in nowise jointly interested. 

II. — Because the Respondents could make no case 
whatever against these Appellants until they had ad- 
duced satisfactory evidence of such relationship as en- 
titled them to the share of the inheritance claimed,' 
which they have wholly failed to do. 

III. — B ecause, even if the Respondents had proved 
such relationship, the claim set up in this suit was 
absolutely barred by the limitations contained in Regu- 
lation V. 1827. 

IV. — Because the decree of the Sudder Court pro- 
ceeded upon an assumption altogether erroneous, viz. 
That the relationship and right of participation in the 
inheritance was admitted, and that the institution of 
the suit within the period of limitation was the only 
question in dispute between the parties, whereas the 
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Appellants in their pleadings and evidence, both before 
the principal and assistant Collector, had expressly 
put that point in issue. 

The other three Appellants relied on the following 
reasons : — 

I. — Because the claim of the Respondents to a moiety 
of the inheritance wholly depended on the adoption of 

Mal-jee by Tooka-jee, and because no evidence had 
been given of such adoption. 

IE — Because the decree of the Sndder Dewanny 
AdaioUit proceeded on the assumption, that these Ap- 
pellants had admitted the title of the Respondents to 
the moiety, if the same was not barred by lapse of 
time, whereas no such admission was ever made, and, 
on the contrary, these Appellants uniformly denied the 
title of the Respondents to such moiety. 

III. — Because if the Respondents had been entitled to 
any decree as against these Appellants, such decree 
could not have been for more than a share of the 
inheritance equal lo^^one-third thereof, after the por- 
tions in the possession of the elder Chand~jee and 
Maljce branches were brought in, and equally di- 
vided. 

IV. -Because these Appellants are the representa- 
tives of the Habajee branch, and as such are entitled 
to one-third of the entire estate of Caiio-jee ; and be- 
cause they have not been, and are not, in possession 
of property equal to one-third thereof. 

V. — Because if the entire inheritance held by the 
several branches of the family was not properly the 
subject of partition in this suit, yet the Respondents 
could be entitled only to so much of any surplus of 
llie inheritance found in the possession of the Ilaha- 
jee branch, beyond their equal third part of the entire 
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inheritance, as would be sufficient to give to the Re- 
spondents an equal third share of the same* 

The Respondents relied on the following reasons : — 

I . — Because with reference to the circumstances of 
the case, the suit was brought within the period of 
limitation prescribed by Regulation V. of 1827. 

II. — Because the claim of the Plaintiff to one-half 
share of the estate in question was fully established by 
the proofs and admissions in the cause* 


Mr. Btirge^ Q. C., and Mr. Edmund F* Moore, for 
the eighteen first Appellants, 

Mr. Z. Wigra 7 n, Q. C., and Mr. Jackson, for the 
three other Appellants ; and 
Mr. E. /. Lloyd and Mr. Charles Bullet 
the Respondents. 

The Respondents^ Counsel objected to the Appellants’ 
cases being argued by two Counsel for each set of 
Appellants ; but their Lordships, under the circum- 
stances of the hostile interests of the separate Appel- 
lants, overruled the objection ; and allowed separate re- 
plies, giving the Counsel for the eighteen Appellants 
the right cf the last reply. 


Lord Campbell : 

In this case their Lordships cannot take the same 
view of the subject that has been taken by the Courts 
below ; and they regret that the Judges below did not 
look a little more accurately into the pleadings, to see 
what questions were to be determined, and to the 
language of the Regulations of Bombay, by which one 
of the questions was to be decided. 

Their Lordships are of opinion that it lay upon the 
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Plaintiff below to show that he was entitled to one-half 
of the family property ; which he could only do by evi- 
dence of adoption. Now the only evidence of adoption 
that is brought forward is the sunttd, and that is 
represented as a judgment of a court of competent 
jurisdiction. But their Lordships are of opinion that 
it cannot be so considered, because it was an intimation 
to one party that there should be a judgment in his 
favour ; whereas there was an intimation by the same 
authority to the other party that the cause remained 
undecided ; and that when the particular object was 
gained which was in view when this sunud was granted, 
then the Sudder Court would proceed, and there 
should be an adjudication between the parties. This 
came from the same authority. We cannot, therefore, 
consider that it was a judgment, binding and conclu- 
sive upon the parties. 

Nor is there any admission here, by which the 
right of the Plaintiff to one-half can be considered as 
established, because, even supposing that the person by 
whom the admission was given could represent the 
other party, he made the admission, under the authority 
of the Government, for a particular purpose; and 
neither himself, nor those whom he represented, can be 
considered as bound by it. There appears, therefore, 
to be no evidence of adoption, and therefore no evi- 
dence that Chand-jee^ the original Plaintiff, was entitled 
to one-half of the family property. 

The next question which arises is with regard to the 
Regulation of Limitations ; and their Lordships are of 
opinion, that although the siinud\s not to be considered 
as a judgment binding between the parties, yet that, 
taken with reference to the other docinnents con- 
nected with it, it is sufficient to bring the case within the 

21 
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exception that has been relied upon j for it shows suf- 
ficiently that there had been a claim preferred to an 
authority that had a right to try and to decide the 
question — because we must consider that the Court 
to which this application was made was then the Su- 
preme power in the State, and had authority to decide 
between the parties. 

It is objected, however, that another condition is not 
complied with, namely, that there is not sufficient proof 
of how it was that a satisfactory and a binding decree 
was not obtained. But we think, that although the 
sunud cannot be considered p^r se^ as a binding and 
regular judgment, it is enough, coupled with the ad- 
missions that were afterwards given, to account for the 
party not having proceeded to obtain the judgment of 
the Court itself, particularly, coupled with this fact, 
that he was admitted into occupation of part of the 
property. 

Under these circumstances, their Lordships are of 
opinion, that the justice of the case will be best 
satisfied, by recommending to Her Majesty, to remit 
the cause to the Court below, the Stidder Court, 
with instructions to divide the whole of the property in 
equal third parts. Chand~jee had an opportunity of 
showing that he was entitled to one half — his attention 
was repeatedly called to that point— he was warned 
that it was necessary to prove the adoption. He has 
failed in doing so. It is admitted that there would be 
great difficulty now in bringing any further evidence. 
At all events he has had the opportunity, and has not 
availed himself of that opportunity. Their Lordships 
are, therefore, of opinion that he, and those who re- 
present him, must be content with one third of the 
property. Then the three Appellants will take the 
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second third; and the eighteen will take the other ^842. 
third. 

JEWA-JEE 

With regard to the costs, as the three parties repre- others 

sented by Mr. were from the beginning per- Trimbuk-jee, 

fectly willing that the estate should be divided, upon 

the footing of each having a third, their Lordships 

think there ought to have been a decree in their favour 

in the first instance. Their Lordships are of opinion, 

therefore, that the costs of those parties below ought 

to be paid according to the course which has been 

pursued upon these appeals ,* and that their costs of 

this appeal ought to be paid by the Respondents. The 

costs, therefore, of the three Appellants, both of the 

proceedings below and of the Appeal, will be paid by 

the Respondents. The other parties will pay their own 
costs. 



CASES IN THE PRIVY COUNCIL 



Syud Abbas Ali Khan 


Appellanty 


AND 


Yadeem Ramy Reddy ... ... Respondent!*^ 

On Appeal from the S udder Demanny Adawlut of Madras* 


i6th June 
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T 

Debtonbond. 
The Defend- 
ant by his 
answer de- 
nied his ex- 
ecution of the 
bond. The 
Plaintiff, in 
his reply, stat- 
ed the acci- 
dental de- 
struction of 
the bond, and 
prayed leave 
to put in evi- 
dence a regis- 
tered copy 
thereof, which 
the Court al- 
lowed, and, at 


This was an action brought by the Respondent against 
the Appellant, on the 17th of October 1819, in the 
Zilla Court of Nellore^ to recover 200 pagodas^ the 
first instalment due in respect of the principal sum 
of ^^,346 pagodas, together with 2814 pagodas^ the 
amount of interest on the above-mentioned principal 
sum, secured by a bond alleged to have been executed 
by the Appellant in the Respondent's favour, on the 
14th of Fehrttary 1818. The Appellant, by his answer 
to the plaint, denied that he had ever had any dealings 
with the Respondent, or that he had ever executed the 
bond declared upon. The Respondent, in reply, insisted 
that the bond was duly executed by the Appellant, but 
stated that, since the institution of the suit, the original 


bond had been accidentally destroyed by rats; and 
prayed that the Court would admit a copy from the 

® Present : Members of the yudicial Committee , — The Lord Presi- 
dent, Lord Brougham, the Vice Chancellor Knight Bruce, and the 
Right Hon. Dr. Lushington. 

Privy Councillors, — Assessors , — Sir Edward Hyde East, Sir Alex- 
ander Johnston, and Sir Edward Ryan. 

evidence a registered 


the same 
time, ordered 
the fragments 
of the orig- 
inal to be 
produced. At 
the trial the 
Plaintiff pro- 
duced the 
fragments, 
and, under 

sec. II, Madras Reg. XVII. of 1802, put _ 

copy of the bond. He called no witnesses to prove that the fragments 
produced, formed part of the original bond. The Court admitted the 
registered, copy as evidence, and found for the Plaintiff. The Judicial 
Committee of the Privy Council, on Appeal, reversed this finding, on 
the ground that the registered copy, in the absence of satisfactory evi- 
dence of the destruction of the original bond, was improperly admitted as 


in as 


secondary evidence. 
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Registry book, pursuant to the provisions of sec. ii, 
Reg. XVII. of 1802. 

The Zilla Court of Nellore granted the application ; 
and by an order of the 23rd of November 1819, ordered 
that the Plaintiff’s pleader should produce the frag- 
ments of the bond destroyed by rats, as mentioned in 
the reply, and copies of the register of the bond, which 
were produced and lodged in Court. 

In support of his claim, the Respondent filed an 
official copy from the registry, of a vakaluhiamay or 
power of attorney, alleged to have been executed by 
the Appellant to his vakeel, to get the bond in question 
registered ; an office copy of the bond from the 
registry-book; together with the fragments of the ori- 
* ginal bond. He also examined witnesses, two of whom 
stated themselves to be subscribing witnesses to the 
original instruments; but no further evidence was 
given of the destruction of the bond. 

The Court having admitted the office copy of the 
registered bond in evidence, found for the Plaintiff for 
the amount sued for. 

From this decree, the Appellant appealed to the 
Provincial Court for the Northern Division of Madras , 
and on the 15th of August 1826, N. Webb, Esq., the 
First Judge of that Court, delivered in his draft decree, 
wherein he expressed, that in his opinion the decision 
of the Zi 7 /a Judge of Nellore ought to be affirmed, and 
the appeal dismissed with costs. On the 21st instant, 
R. Lord, Esq., the SccotkI Judge, recorded liis dissent 
from this opiniori ; and in the absence of the Third 
Judge, who was on the circuit, the appeal stood over 
till his return. The Third Judge {J. C. Todd, Esq.) 
concurred witli Mr, Lord-, and the Court being 
divifled, the Second and Third Judges, in conformity 



Syud Abbas 
Ali Khan 

V, 

Yadeem 
Ramy Reddy. 



CASES IN THE PRIVY COUNCIL 


158 



Syud Abbas 
Ali Kkam 


V. 

Yadeem 
Ramv Reddy. 


with sec, II, Reg. XV- 1802, on the 4th of October 
1826, pronounced their decree, reversing the decision 
of the Zilla Court, and dismissed the suit with costs* 
From this decree the present Respondent appealed 
to the Stidder Adawlut of Madras, 

The Sudder Adamlut being of opinion that further 
evidence was necessary to enable them to come to a 
just determination of the suit, directed the record to be 
sent back, and that the Provincial Court for the 
Northern Division should be by precept required to 
instruct the Zilla Court of Nellore^ to call upon the 
Plaintiff to produce further evidence in support of his 
averments, with liberty to the Defendant to disprove 


the same. 

Additional evidence was accordingly produced to 
prove the dealings between the parties and the due 
execution of the instrument; and the record, together 
with the transcript of the additional evidence, having 
been transmitted to the Sudder Adawlut of Madras, 
that Court, on the 20th of fu^ly *831, pronounced 
their decree, in which, after stating the circum- 
stances of the case, they proceeded as follows “The 
original of the bond, which is the subject of the pre- 
sent action, has been destroyed, as the Plaintiff averred, 
by accident; and the first question for consideration 
is, whether the copy taken from the register of the 
Zilla Court ought to have been received in evidence 
under sec. ii, Reg* XVII. of 1802, which provides, 
‘that such copies, in the event of the originals being 
lost, destroyed or not forthcoming, shall be received 
as sufficient evidence of such deeds in all Courts of 
justice whatever, proof being made by the subscribing 
witnesses to the original deed, that the original was 
duly executed.* The Plaintiff produced in the Zilla 
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Court what he alleged were the fragments of the 
original bond which had been accidentally destroyed 
by vermin in the interval between the institution of the 
suit and the filing of his reply , and their appearance 
did not excite any suspicion. The fragments, however, 
on being examined by the Provincial Court, are stated 
to have betrayed the evident use of scissors, and to 
contain words, sums and dates not to be discovered in 
the copy of the bond filed of record. Now, even on 
the supposition that the original, for whatever cause, 
had been wilfully destroyed by the Plaintiff, it is im- 
possible to believe for a moment that care would not 
have been taken to give to the fragments the appear- 
ance at least of the original having been reduced to 

that state by vermin; or on the supposition that the 

fragments produced were not those of the bond in 
question, that care would have been taken to allow no 
word, sum or date to remain legible, which did not 
appear in the bond of which they were alleged to be 
the fragments. Even supposing that the Plaintiff was 
stupid enough, or had the effrontery, to produce as 
fragments of a bond destroyed by vermin, scraps of 
paper which, on the very face of them, betrayed the 
evident use of scissors, it seems incredible that the im- 
position should have escaped immediate detection • 
and the Court think it must be inferred, there must 
have been some remissness in the custody of these 
papers, between their first production in the Zilla 
Court, and the examination of the record by the Pro^ 
vmcial Court, and that advantage was taken of it to 
give to the fragments now in the record, the suspicious 
appearance which they bear. This could only have 
been done to serve the cause of the Defendant, by 
throwing discredit upon the best, if not the only 
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proof which the Plaintiff could produce of the acci- 
dental destruction of the bond ; and the Court, uuder 
all the circumstances, are satisfied that a sufficient 
foundation was laid for the admission of the copy in 
evidence.” The decree then proceeded to declare that 
the bond was properly registered, and that it was clear, 
from the documentary evidence filed in the cause, that 
there had been dealings and agricultural transactions 
between the parties previous to the execution of the 
bond, and that, in respect to the execution of the bond, 
the Court did not entertain the least doubt. And the 
Sadder Court accordingly set aside the decree of the 
Provincial Court, and adjudged the present Appellant 
to pay to the Respondent the amount claimed, being 
R. 1,853. 12. 3., together with interest at twelve per 

cent.’ per annum, on the principal sum of R. 77 °. 
from the date on which the plaint was filed, up to the 

date of the decree, with all costs of suit. 

From this decree the present appeal was brought. 


Mr. L. Wigram, Q. C.. and Mr. Jackson, for the 
Appellant. 

The main question is, whether the registered copy 
of the alleged mortgage bond was properly received m 
evidence. This divides itself into two heads of objec- 
tion first; there is no evidence of the loss or de.struc- 

tion of the bond, nor even of the circumstances in con- 
nection with which the bond is alleged to have been lost. 
Secondary evidence was not admissible without proof of 
the destruction or loss of the original instrument; and 
no such evidence was given by the Respondent as could 
iustify the admission of secondary proof. Moreover, 
the appearance of the fragments produced, disproved 
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the allegation of their having been destroyed by rats, 
or of being even fragments of the bond in question, 
[Vice-Chancellor Knight Bruce, — The material evi- 
dence was the bond itself; failing that, evidence should 
have been given of its destruction. Secondary evi- 
dence can only be received, when the absence of the 
bond is accounted for.] The on^s lay upon the Plain-? 
tiff to prove its absence or destruction, which they 
failed to do, or even to identify the fragments as form- 
ing part of the alleged bond, [Lord Brougham.-— It is 
not upon the fragments the case rests, but upon the re- 
quiring of secondary evidence. The fragments did not 
open the door to secondary evidence. The Judge seems 
to have assumed, without evidence, that these scraps 
were portions of the bond ; and these scraps, it appears, 
do not agree with the description on the Registry. It is 
exactly as if this were to take place at Nisi Prius; an 
action upon a bond, and the Plaintiff produces, from 
an attorney’s office, the draft from which these frag- 
ments were copied j to let in this draft, the first thing 
would be to prove that the fragments were the bond 
declared upon, and put in suit, and then if there ap- 
peared a discrepancy between the fragments produced, 
and the draft, that would be fatal ; he would be non- 
suited in two moments.] Secondly, the registration of 
the alleged bond in question was irregular and invalid, 
according to cl. 2, sec, g, Reg. XVII. of 1802, for want 
of the oath required by the Regulation, for neither the 
Appellant nor any authorized representative, compe- 
tent to prove the execution, attended at the Registry 
office. 

Their Lordships here stopped the Appellant’s coun- 
sel, and called upon the Respondent’s counsel, to argue 

22 
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whether there was any evidence of the loss of the bondf 
so as to let in secondary evidence. 

Mr. Burs-e, Q. C., Mr. K /. Lloyd, and Mr. Ed^ 
tnund Fa Moore, for the Respondent. 

The difficulty which the Respondent labours under, 
in the deficiency of the proof of the destruction of the 
bond, is owing to the limit which has been put upon 
his proof by the Eilla Judge, The Court acted under 
the provisions of cl. 3, sec. 10, Reg. XV. 1816, which 
enacts that the Court shall consider and record the 
point or points to be established, and shall proceed to 
take the evidence that may be adduced upon such 
point. The Court, in this case, acting under that 
Regulation, confines the Respondent simply to pro- 
duce the fragments. In effect, the Court says, do not 
bring forward evidence to prove the fact of destruc- 
tion, but bring forward the fragments of the original 
bond. In considering this strict and technical objec- 
tion to the admission of the registered copy, now 
urged for the first time, it should be remembered that 
the natives of India are ignorant of the mode and 
technical forms of procedure ; and this Regulation 
calls upon the Court to do that which no other 
Court in the world does, — to point out what the 
parti^ are to confine their proof to. If there is a 
defect \f)f proof of the loss or destruction of the original 
bond, sAas to admit the registered copy as secondary 
evidenceA the cause can be remitted to the 2 ^illa 
Court, to ^able the Respondent to produce evidence 
of the loss,\which he was only prevented from doing 
by the ordei V the Court. It would be a great hard- 
ship, and opSifite as a denial of justice, if he is now to 
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suffer for that which was no negligence on his part. 
It was the duty of the Judge, under sec, lo, Reg, XV, 
of i8i6, to have called for the requisite evidence. 

Lord Brougham : 

For the reasons which have been repeatedly thrown 
Out by their Lordships in the course of the argument, 
and which led to our stopping Mr. Wigram for the 
Appellant, and calling upon the other side, their 
Lordships are clearly of opinion that this decree of 
the Sudder Court cannot stanJ, and the only question 
remaining for our consideration has been that which 
the counsel for the Respondent threw out for our con- 
sideration, and which we took up in the course of the 
Respondent s argument, whether we ought to reverse 
the decree at once, though without costs (either below 
or here, of course), or send it back to enable further 
inquiry. We have considered the matter in all its 
lights, and we have come to the opinion that we ought 
not to send the matter back. Therefore the causes 
will be retained, and the decree below reversed, with- 
out costs, dismissing the Appellant below without 
costs, leaving the causes exactly as they lay when 
brought into the Court below. 
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On Appeal from the Supreme Court of Calmtta. 

Heard exparte. 


17th June 
1843. 

A sheriff’s of- 
ficer, in exe- 
cution of 
a bailable 
writ, peace- 
ably obtained 
entrance by 
the outer 
door, but be- 
fore he could 
make an ac- 
tual arrest, 
was forcibly 
expelled from 
the house, and 
the outerdoor 
fastened 


Indictment at the Criminal Sessions held at 
Calczitta in 1841. The indictment ’ contained three 
counts. The first count charged the Appellants with 
having assaulted and beat the prosecutor ; the second, 
that they assaulted and imprisoned him ; the third 
with an assault and battery in the common form. 
Plea, not guilty. 

At the trial it appeared in evidence that one of the 
Defendants, Mirza Allu Aukbur (one of the Appel- 
lants), had brought an action, which was then pending 
in the Supreme Court, against the prosecutor, Maho- 
med Kuli Mirza^ and had sued out and delivered to 


against him. 
The officer 
obtained as- 
sistance, 
broke open 
the outer 
door, and 
made the 
arrest. Held 
that the of- 
ficer was jus- 
tified in so 


the sheriff of Calcutta a capies ad respondendum, for 
the purpose of arresting and holding the prosecutor to 
bail in that action. The sheriff’s warrant was deli- 

® Present : Members Judicial Committee , — Lord Brougham, 

Lord Campbell, the Vice-Chancellor Knight Bruce, and The Right 
Hon. Dr. Lushington. 

Privy Councillor, — Assessor , — Sir Edward Ryan. 


doing. 

Held also, that demand of re-entry, under such circumstances, was not 
requisite to justify his breaking open the outer door. 

Qiiccre. If indictment for assault and false imprisonment will, under 

such circumstances, lie against the sheriff’s officer. 
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vered to one Board, for the purpose of arresting the 
prosecutor under the writ, and notice was given on the 
same day to the prosecutor, by the Plaintiff in the action, 
that he would be arrested on that day at his suit. The* 
sheriff’s officer and assistant, in the afternoon of the 
same day, went to the prosecutor’s house for the 
purpose of arresting him under the writ. Upon their 
arrival, they found the outer door open, and entered • 
but before the officer could make an actual arrest of 
the prosecutor, he and his assistants were expelled 
from the house, and the outer door immediately closed 
and fastened. Upon the officer being so expelled, he 
sent to a police station for some police officers, and 
he outer door was by his authority broken open. 
It appeared that during the time the door was being 
broken open, the prosecutor fired a pistol twice or 
thrice from his house, apparently at the persons en- 
gaged in entering, but which he swore at the trial 
was loaded with powder only. * 

Upon the trial there was conflicting evidence 
whether the sheriff’s officers had in the first instance’ 
before they were expelled, given express notice to the 
prosecutor of the purpose for which they entered. 
Evidence was given to show that the persons in the 

prosecutor expelled the 
sheriff s officer and his assistants, knew the purpose 

or which he entered. There was no evidence that 

the prosecutor demanded to see the warrant, or to 

know the authority of the sheriff’s officer in entering. 

r a e offered to submit to the arrest. Neither 

was there any evidence of an express demand of 

admission before the outer door was broken. The 

evidence conflicted as to any violence or circum 
Stances of aggravation. 
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The Judge (Sir John Peter Grant), in his charge to 

the jury, told them, that the assault and imprisonment 

were admitted, but justified ; that the battery and ag- 

» 

gravations of the assault were denied; and that the first 
question, therefore, for their consideration, was, whether 
the prosecutor was beaten, and whether the assault 
committed was attended with the aggravations alleged, 
or any great aggravations. Having recapitulated the 
evidence upon these points, the learned Judge stated 
** that the second point to be considered was, under 
what circumstances the beating, and other aggrava- 
tions of the assault, and the assault and imprisonment 
themselves, were committed. That what the jury had 
to try was not any assault or violence offered to the 
sherifE^s officer before the door was broken open : that 
for such violence, if offered, the officer had his remedy 
by action of damages or indictment, but could not 
offer it as a defence of an unlawful arrest: that the 
only question to be tried upon this point was, whether 
this arrest upon civil process, at the instance of a pri- 
vate individual, was a lawful arrest : that the rule of 
law is, that a man's house is his castle, and that the 
officer cannot justify the breaking an outer door or 
window to execute civil process at the suit of a sub- 
ject j and his house is that place which he occupies, 
having his domicile and ordinary residence there: 
that, if the door be open, the officer may enter and 
execute the process upon the person or the goods, as 
the case may be ; but that, if before any execution of 
the process he be thrust out, and the door shut, this 
latter act is no more than the owner of the house may 


vjeW do, scilicet, to shut the door of his own house; 
and this, although he is not ignorant of the purpose of 
the officer's coming— for there must be certain and 
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direct proof that those in the house had notice of 
the process of the law, to make the act of his thrust- 
mg them out, unlawful: that if a man be legally ar- 
rested and escape, and take shelter in his own house 
the officer, upon fresh suit, may break open doors 
in order to retake him ; but that, in order to justify 

the proceeding to that extremity, two things are ne- 
cessary-first, that the person have previously been 
lawfully arrested; second, that due notice have been 
given by the officer of his business, and admission 
demanded and refused: that in order to constitute 
a lawful arrest, one of two things is necessary-either 

that the bailiff or his assistant have laid hold of or 

touched the person meant to be arrested; or that the 

person, upon being informed of the bailiffs business 
has submitted and gone with the bailiff, without re- 
sistance or flight ; for bare words will not make an 

arrest, nor will an assault upon the officer, or offer of 

violence to him, whereby, through intimidation or 
otherwise, he is prevented from completing his arrest 
convert that into a lawful arrest, which is not com- 
pleted : that without a valid arrest there can be no 
rescous or escape, and without a rescous there can be 

no lawful breaking of doors to effect an arrest on civil 
process at the suit of a subject ; but that, if there had 
been a rescous, and the breaking doors had been law- 
ful. there must have been previous notice duly given 
admittance duly demanded and refused. It is no light 

matter by the law of Englatid to violate the sanctity of 
a man s house/* ^ 

Upon this direction the Detend.nt, „ere found 
guilty A rule «,s, was granted in the ensuing tern. 

npon three gronnds-fir.t, that the verdict was agl"^ 
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evidence as to certain of the Defendants mentioned 
in the rule ; second, as to the Appellant, Aga Kur- 
boolie Mahomedi that there was no evidence at all to 
go to the jury ; thirdly, that the learned Judge had 
misdirected the jury. 

This rule was afterwards, on the 29th of November 
1841, discharged without costs, (Sir Edward Ryan 
dissenting.) The Court at the same time gave leave 
to the Defendants to appeal to Her Majesty in Council* 
from its judgment refusing a new trial, upon one 
ground only, namely, on the ground of the alleged 

misdirection.* 


The Solicitor-General (Sir Willia 7 n Follett), and 
Mr. Greenwood^ for the Appellant. 

The charge of the learned Judge to the jury was a 
misdirection in law; and the rule 7 iisi for a new trial, 
upon the ground of such misdirection, ought to have 
been made absolute, and not discharged. The sheriff's 
officer was justified, although he had not actually 
arrested the prosecutor, in breaking open the door 
and arresting him after he had obtained peaceable 
entry. The maxim, “that every man’s house is his 
castle,” must be qualified. In all cases where the 
outer door is open, the sheriff may enter the house, 
and do execution. Se77iayne' s (a). In White v. Wilt- 

shire {b), the Court said, though the sheriff cannot 
break into a house to make an execution by a fi, fa,, 
yet when the door is open, and he enters and is dis- 
turbed in his execution by the parties who are within 

« As to the power of the Supreme Court to allow or deny Appeals 

in criminal cases, and to impose terms upon which such Appeals shall 

be allowed; see Bengal Charter 0/ Justice, 26th March, 1774, sec. 33 . 

(a) 5 Coke, 91 , 4 th Res. 

(5) Palm. 52 . 2 RoHe Rep. 137. Cro. Jac. 555- 
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the house, he may break into the house and rescue 
his bailiffs. Here the breaking open of the house was 
justified, the Plaintiff having occasioned the necessity 
of it. Having obtained peaceable entrance, the sheriff 
may afterwards break open the inner door, to execute 
process. Lee v. Gansel (a), Lloyd v. Sandilands (6), 
Sir Foster*s Discourse on Homicide, p. 319. He 
may even, if once lawfully admitted, break open the 
outer door, if fastened against him, to get out, Fiigh 
V. Griffith (c). Again, if the Defendant, after being 

arrested, escape, the sheriff may break open either his 
own house, or that of a stranger, for the purpose of 
retaking him. Ano 7 i^ {d). 

The prosecutor had notice of the intended writ, and 
evidence was given, and not contradicted, to show 
that the persons in the house, who in aid of the 
prosecutor expelled the sheriff's officer and his assist- 
ants, knew the purpose for which he entered. No 
proof, it is true, was given of an express demand of 
re-admission; the circumstances and conduct of the 
prosecutor prevented that, before the outer door was 
broken open j but there was evidence from which the 
jury might have inferred that the prosecutor knew 
the purpose for which the door was broken, and the 
authority under which the sheriff and his assistants 
acted. No express demand and refusal of re-entry was 
necessary. Hutchison v. Birch (^). Pews's case {f). 
The circumstances of each case must determine the 
propriety of demand of re-entry and refusal. Pugh v. 
Griffith ig). 

(rt) I Cowp. I. Lofft. 374. (^) 8 Taunt. 250. 

{c) 7 Adol. & El. 827. (^) 6 Mod. 105. Lofft. 390. 

{ e ) 4 Taunt. 619. (/) Hale, P C. 458. 

(^) 7 Ad. & El. 327. 
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If the breaking open of the outer door was an un- 
lawful act, the arrest under the writ could not be 
made the subject of an indictment for assault and 
false imprisonment. Lord Mansfield, in Lee v. Gan- 
sel {a\ cited Semayne's case (^), as deciding « that 
breaking open the outer door was a trespass^ but 
that taking away goods under a fi./a. was lawful/' In- 
dictment cannot lie: in this case it can only at most 
render the sheriff's officer liable to an action of tres- 
pass. Hutchison V, Birch, Bacon* s Abr. Execution N. 
Basch, 4 Ed. 4. pi, 19, cited 4 Taunt. 624. 


44th June 
1843. 



Lord Campbell, — 

After stating the nature and facts of the case, pro- 
ceeded. 

It was argued before us on the part of the Appel- 
lants, that the learned Judge at the trial ought to have 
directed the jury that if they believed the evidence for 
the Defendants, they should find a verdict of acquittal ; 
and three points were made by way of exception to his 
charge. First, that although the prosecutor had not 
been arrested before the officer and those acting in his 
aid were expelled from the house, they were entitled 
to break open the outer door for the purpose of re- 
entering and arresting him ; secondly, that under the 
circumstances they were entitled to do so without 
making any express demand for leave to re-enter j 
and, thirdly, thatl even if the breaking of the outer 
door was unlawful, the arrest under the writ and 
warrant could not be treated as a trespass, and could 
not be made the subject of an action or indictment for 
assault and false imprisonment. 


(«) I Cowp. 6. 


{t) 5 Coke, 91. 


I 



ON APPEALS FROM THE EAST INDIES. 

Having examined the authorities from Semayne's case 
dosvnwards. their Lordships are clearly of opinion, 
that the two first points ought to be decided in 

rZ that, independently of 

rtversld ’ of the Court below must be 

casTle^Th ^ being his 

castle the ord.nary rule is. that the outer door caLot 

! : but it is 

admitted here, that if the prosecutor had been ar- 
rested, and had then expelled the Defendants from his 
house, they might have broken open the outer door to 

Ttl" him j and their Lordships think that 

Tnew "'tha't T" he 

knew that they were lawfully about to arrest him, and 
he unlawfully caused them to be expelled for the pur- 
pose of preventing them from so doing, he cannot be 

defe'unl he by thus 

nub. to place lh.„aelvee in .„e pc.i,i„„ .he^ 

occep,ed when his J 

the rescous or escape; but 

place the prosecutor might forcibly expel the officer 

and .h»,e ac.in^ in his aid, and lock U,. o.ler do” 

SO as to entitle himself to the protection of his castle’ 

cannot be supported. The outer door being open’ 

they were entitled to enter i, , ^ * 

, enter the house under rivil 

LelThL^l house, to 

.h.r The 'acH, If? 

l.l, and h. conld c'n nf "■*> 

thal unlawlol acl. ' hy 

Again, there no doubt that 
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before an outer door can be broken open, even to 
execute criminal process, there must be a demand of 
entry, and a refusal. But to what extent? To inform 
the owners of the house of the purpose for which the 
entry is to be made, and to afford him the opportu- 
nity of opening the door and personally admitting 
the parties who are to execute the process of the law. 
Here the prosecutor, who had just expelled the De- 
fendants from his house, that they might not arrest 
him, full well knew the purpose for which they re- 
turned, and he showed a determined resolution to 
oppose their admission. While he was firing pistols 
at them, were they to knock at the door, and to ask 
him to be pleased to open it for them ? The law in 
its wisdom only requires this ceremony to be observed 
when it possibly may be attended with some advantage, 
and may render the breaking open of the outer door 
unnecessary. White v. Wiltshire, Pugh v. Griffith* 
This being so, there was no infraction of the law by 
the Defendants, and no objection can be made to the 
regularity of the arrest. Whether supposing the 
breaking open the outer door and the second en- 
trance into the house to have been illegal, this indict- 
ment would have been maintainable, it is not now 
necessary to determine. From Cameron v. Lightfooi 
(2 W.BIa. Rep. 1190). Tarlton v. Fisher (Doug. 671), 
Stokes v. White (i Cr. Mee* 81 Ros, 223 ), and New- 
ton v. Co?tstadle (2 Ad. & Ell. N. S. 157)* it appears 
that an action of trespass and false imprisonment will 
not lie at the suit of a person who is arrested under a 
writ and warrant for debt, when privileged from arrest, 
by attending as a witness under a subpcena, from which 
it may be argued that here the prosecutor would be 
confined to his remedy, either civil or criminal, for 
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forcibly breaking and entering his dwelling-house, and 
that the simple arrest cannot be made the subject of 
an indictment, nor of an action of trespass* On the 
other hand, it has been determined in Hodson v. 
Towning{^. R. H. T. 1837, Willmore, Wollaston & 
Dawson, 53), that the arrest of a party in his house, 
after breaking open the outer door, is so far unlawful, 
that he is entitled to be discharged; and the arrest of 
the person under civil process, like seizing goods as a 
distress for rent, after breaking open the outer door, 
may be considered a continuation of the trespass. 
However, it is enough for the present, to say, that 
from the misdirection of the learned Judge at the trial, 
with respect to the right to break open the outer door 
of the prosecutor’s house, and the necessity of a pre- 
vious demand and refusal to be admitted, the convic- 
tion cannot stand. Their Lordships can only report 
to Her Majesty that the rule for a new trial should 
be made absolute ; but after this intimation of their 
opinion, they trust that the indictment will not be 
further prosecuted. 
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Note . — It will not be unimportant here to note the distinction be- 
tween process at the suit of the Crown, and that of an individual. 
This was recognised in Burdett v. Abbott (14 East. 167), Launock v. 
Brown (2 Barn. & Aid. 592), 2 Hale. P. C. 117. The following 
summary of the law upon this subject, alluded to in the argument, 
will be found in Slv A/icbaet Foster's Discourse on Homicide, pp. 3l9f 
320 : — 

“ The officer cannot justify breaking open an outward door or win- 
dow in order to execute process in a civil suit ; if he do, he is a tres- 
passer, But if he fmdeth the outward door open, and enlercth that 
way, or if the door is opened to him from within, and he entcreth, 
he may break open inward doors, if he fmdeth that necessary, in 
order to execute liis process. 

The rule that* every man’s house is his castle,^ when applied to 
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arrests in legal process, hath been carried as far as the true principles 
of political justice will warrant ; perhaps beyond what, in the scale 
of sound reason and good policy, they will warrant. But this rule 
IS not one of those that will admit of any extension ; it must, there- 
fore, as I have before hinted, be confined to the breach of windows 

and outward doors, intended for the security of the house against 
persons from without endeavouring to break in. 

It must likewise be confined to a breach of the house in order to 
arrest the occupier, or any of his family, who have their domicile,, 
their ordinary domicile, there ; for if a stranger, whose ordinary 
residence is elsewhere, upon a pursuit taketh refuge in the house of 

another, this is not his castle, he cannot claim the benefit of sanc- 
tuary in it, 

‘‘The rule is likewise confined to cases of arrests in the first in- 
stance ; for, if a man, being legally arrested (and laying hold of the 
prisoner, and pronouncing the words of arrest, is an actual arrest), 
escapes from the officer, and takes shelter, though in his own house, 
the officer may, upon fresh suit, break open doors in order to retake 

him, having first given due notice of his business, and demanded 

admission and been refused. 

" And let it be remembered, that not only in this, but in every case 
where doors may be broken open in order to arrest, whether in cases 
criminal or civil, there must be such notification, demand, and rcr 
fusal, before the parties concerned proceed to that extremity. 

“The rule already mentioned must also be confined to the case of 
arrest upon process in civil suits ; for, where a felony hath been com- 
mitted, or a dangerous wound given, or even where a minister of 
justice comes armed with process, foundedona breach of the peace, 
the party's own house is no sanctuary for him. Doors may in any 
of these cases be forced ; the notification, demand and refusal before 
mentioned having been previously made. In these cases the jealousy 
with which the law watches over the public tranquillity (a laudable 
jealousy it is), the principle of political justice, I mean the justice 

which is due to the community, ne 7nalejicia remafieant impMiita, all 
ctMispire to supersede every pretence of private inconvenience, and 
oblige us to regard the dwellings of malefactors, when shut against 
the demands of public justice, as no better than the dens of thieves 
and murderers, and to treat them accordingly. But bare suspicion 
touching the guilt of the party will not warrant a proceeding to this 
extremity, though a felony has been actually committed, unless the 
officer comes armed with a warrant from a magistrate grounded on 
such suspicion.’' 
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RULE issued by the Judicial Committee, directing Judges of 
the Courts in the Colonies and Foreign Settlements of the 
Crown to give their reasons in writing for the Judgment 
appealed from ; and to transmit the same with the Record. 


At the Council Chamber. Whitehall, the , = th of February. 

1845. 

By the Judicial Committee of the Privy Council. 
Whereas by an Act passed in the Eighth year of Her Ma 

1^’ , " i ‘'‘'"•'"'•"X.™ ,/ n,,L in m, 

; ‘‘ enacted, ‘'that it should be lawful for the 

“Judicial Committee of the Pr!v„ r- 1 
« 1 . r'nvy Council to make anv 

“general rule or regulation tn u- ® ® ^ 

“the roinn-^o ^ «S^'ation to be binding upon all Courts in 

the Colonies, and other foreign settlements of the Crown 
requiring the Judge's note^ of ^rown, 

“such Court nn ^ evidence taken before 

"given the L'"'' 

• • or a" "">• ‘hem, for 

“notes r H pronounced by such Court, which 

“transmitted VThe cLkZT, 7"’" 

‘‘calendar month ne.t ^r I'LrrXe^rLr ct rt ^o^ 
“Judges of such"“courtr!^‘The 

■■ d.»., „ c_... -r:.:: "LS'-'r, 



ii RULE OF THE JUDICIAL COMMITTEE, I 2 TH FEB. 1845. 

the said Judicial Committee of the Privy Council are pleased 
to order, as it is hereby ordered, that when any Appeal shall 
be prosecuted from any judgment of any Court in the Co- 
lonies or Foreign Settlements of the Crown, the reasons given 
by the Judges of such Court for or against such judgment 
shall be, by the Judge or Judges of such Court, communi- 
cated in writing to the Registrar of such Court, or other 
officer, whose duty it is to prepare and certify the transcript 
record of the proceedings in the cause, and that the same 
be by him transmitted in original to the Clerk of Her. Ma- 
jesty’s Privy Council, at the same time when the documents 
and proceedings proper to be laid before Her Majesty in 
Council upon the hearing of the Appeal are transmitted. 

Whereof the Judges of all such Courts in the Colonies or 
Foreign Settlements of the Crown are to take notice, and 

govern themselves accordingly. 


C. C. Greville, 
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Bindabun Doss, Brijrutton Doss. 

Honoman Doss, and Janokey 
Doss 
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• • • 


On Appeal from the Supreme Court at Calcutta. 

This was an Appeal from the Equity side of the Su- 

fh"Tath''°"‘; ^^-^^yor^^Muttychund, 

the father of the Respondents, Bindabun Doss, and 
Brijrutton Doss, against the Appellants and the Respon- 
dents, Honoman Doss and Janokey Doss, for dissolution 
of a partnership and for an account, under the follow- 
ing circumstances Doss, an Hindoo banker. 

» Present : Members of theJuifUiat CommiiUe.-The Lord Pr^ 

Lord Brougham, Mr. Baron Parke ^nd 
the Right Hon. Dr. Lushington. ^ ^ 

^ast. Bart., Sir A. John- 


23 rd, 24th Si 
25th Feb. 

^ »S43* . 

Decree for an 
account of 
dealings and 
transactions 
of a deceased 
partner in an 
Hindoofamily 
bank, and for 
a dissolution 
of thepartner- 
ship reversed 
on the ground 
that the re- 
spective rights 

of the parties 


j ^ suffi. 

deceased partner being a party to the suU representative of the 

businoss^h^rtreld^^tot^-hy^fj^ 
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Baboo Jano- 

KEY Doss 


V. 

Binoabun 

Doss. 


was entitled to a moiety or half share of a certain an- 
cestral banking establishment at BeyiareSy which was 
carried on by himself and other branches of his family, 
under the style of Bhoyaravi Gopatil Doss'" This 
concern had branch and dependant banks at Nagpore^ 
and various other places. In the year 1785, Gopaul 
Doss died intestate, leaving four sons, Gocool Doss^ 
Monohur Doss^ Ramchund^ and Mtiiiychtind, who be- 
came equally entitled to the share of their father in 
the family bank of Bhoyaratn Gopaul Doss, 

Some time after the death of Gopatil Doss^ and about 
the year 1791, the sharers and partners in the bank 
came to a partial division of their capital, stock, and 
profits, when the branch and dependant bank at Nag- 
pore was allotted in severalty to the heirs and repre- 
sentatives of Gopaul Doss, namely, his four sons, who 
afterwards came to a division of all their own joint 
property, with the single exception of the Nagpore 
bank* Gocool Doss took upon himself the manage- 
ment of this bank, and continued to carry on the same, 
for the benefit of himself and his co-sharers, under the 
style of Gopaul Doss BhowauJiy Doss," until his death, 
which happened in the year i795« Gocool Z? £>.95 left 
no issue* Upon his death his fourth share in the Nag- 
pore bank became, by virtue of a deed of gift, vested 
in his brother Mnttychund, by whom, in the year 1797, 
one-half of such share was given to Ramchuud, 

On the death of Gocool Doss, his brother Ra^nchund, 
the father of the Appellants, became the manager of 
the Nagpore bank, and also of a bank at Cuttack, 
which appeared to have been opened by Ranichund, 
The business of these banks was conducted by Ham- 
chund, through the agency of goinastahs, for the benefit 
of himself and his co-sharers, Muttychund and Mono- 
hur Doss. 
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In the beginning of the year 1797, an agreement was 
entered into between Ramchund and Miittychuiid, with 
respect to the share in the Magpore bank^ which had 
belonged to their deceased brother, Gocool £>oss, and 
on the loth of February in that year an instrument 
was executed by Muttychund, whereby he agreed that 
the capital and profits of such share should be divided 
between himself and Rafnchund^ in equal moieties. In 
consequence of this arrangement, Muttychtmd and 
Ramchund became each entitled to three eighth shares 


in the Nagpore bank, the remaining two eighth shares 
being the property of Monohur Doss. 

In the year 1805-6, the branch or dependant bank 
at Cuttack was finally closed and discontinued, and the 
accounts of the firm forwarded to and deposited in the 
superior bank at Nagpore. 


Rarnchund and ]\>Tuttycliti 7 id both lived at Reuares 
during the whole time of Ramchund" s management of 
the banks, from 1795 to 1828. 

In the year 1819, Monohur Doss died intestate, 
leaving his only son M^ocxindlolL \\\^ heir and represen- 
tative, who thereupon became entitled to the two eighth 
shares in the bank at Nagpore which had previously 
belonged to his father. Moctindloll died in September 
1823, intestate, leaving a widow named Tazoo Bohoo, 
and three sons, namely, Rain Doss, Janokey Doss, and 
IJo 7 io 7 na 7 i Doss, who thereupon became jointly entitled 
to the two eighth shares of their father, in the Nagpore 
bank and its dependencies. 

On the 14th of Jiuic 1826, the firm of Muttychund, 
which up to that time had been carried on by Ra7}i~ 
chtoid at Calcutta, was finally closed, and an advertise- 
ment to that effect was a few days afterwards published 
in the Calcutta Government Gazette, in the English, 
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Persian, Bengalee and languages, and all per- 

sons having claims on the Calcutta concern were 
requested to make the same known to Ramchund 
at Benares, by whom the same would be adjusted. An 
announcement was published in like manner, stating 
that the Appellants, therein described as bankers in the 
city of Benares, had opened a bank in Calcutta on the 
15th of the same month ol June, under the name of 
-Muttychund gomastah Baboo Janokey Doss and Da- 
7 noder DossP This bank, it was alleged, was esta- 
blished by the Appellants with their own funds, and on 

their account, and was not a branch bank, or in any 

way connected with that Nagpore and it was in- 
sisted that neither Ramchund nor any other person but 
the Appellants had any interest therein. It was also 
alleged that about this time a banking establishment at 
Benares, under the firm of Mud dun Gopaul Janokey 
DossP was established by the Appellants on their 
own account, and with their own funds, independently 
of Ramchund^ The firms of Brijomohun Doss Ratn- 
chund and the bank at Nagpore continued to be con- 
ducted by Ramchtcnd, the latter until his last illness. 


and the former up to the time of his death. 

In the month of November 1^2^, the Appellants 
opened a bank at Benares, under the style of Jano- 
key Doss Damoder Doss. Ra 7 nchund, it was insisted, 
had at no time any control or interest in this esta- 
blishment. 

On the loth of January 1828, Ra^nchund made 
and executed a Will, whereby, after appointing his 
brother-in-law. Baboo Dhurrum Doss, his executor 
[yassee), and bequeathing several pecuniary legacies, 
principally to the female branches of his own family, 
he bequeathed the residue of his real and personal 
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estate to his grandson Baboo Hurry Doss, the son of 
Janokey Doss, the Appellant. 

The right to make such a Will, as well as its effect 
and operation, were contested in the suit, but was not 
affected by the decision on the Appeal. 

On the death of Ramchund, his brother-in-law and 
executor Dhurrum Doss, took possession of all his real 
and personal estate, and managed and carried on the 
business of the firm of Brijomohim Doss Ramchund,'’ 

for the benefit and on account of the devisee and resi- 
duary legatee, Hurry Doss, then a minor. 

On the 22nd of November 1830, Muttychund, the 
rother of Ramchund, and the father of the Respon- 
dents, Doss and Brijrutton Doss, filed a 

bill on the Equity side of the Supreme Court of Ju- 

1 . o ‘he Appel- 

ants, and the Respondents Honoman Doss (one of the 

sons of Mocundloll, and grandson of Monohur Doss) 
and also against Ram Doss and Janokey Boss (the’ 
other two sons of Mocundloll:^ when they should re- 
spect.vely come within the jurisdiction, praying that 
!nd^''h^A‘ "‘■ght be taken between him, Muttychund, 

^ transactions of the firm Gobld 

Boss Bhowanny Doss at Na^Jore, during the ma- 
nagement of Ramchund, particularly of aU monies 

hreto T/’ property belonging 

thereto, withdrawn or taken out of the h:. iT k 

ade to h„ own „.e, 

ffects. securities and property, received bv hi ’ 
account of the bank, and not accounted for In hiriifT 
time, and that the Appellants, as co-heirs and en 
sentatives in estate of might be decreed to' 
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make good whatever should be found to have been 
®KEY°Do''sr' 'Withdrawn, or received and unaccounted for by 

him, above his share and proportion in the bank, 

Dos's^"'' •^he Appellants might admit assets of Ram- 

chu?id, sufficient to satisfy whatever should be found 
due, or that an account might be taken of the assets 
and estate of Ramchund, come to the hands of the 
Appellants, or of either of them, as his sons, heirs 
and representatives, either by gift in his lifetime, or by 
bequest or inheritance since his death. The bill also 
prayed a dissolution of the partnership in the bank of 
Gopaul Doss Bhowanny Doss, and an account of the 
dealings and transactions thereof, since the death of 
Ramchund, and an apportionment of its property 
amongst the partners. 


The bill was amended before answer, and a prayer 
was added for an account of the dealings and transac- 
tions of the bank of Petum Doss yuggomohun Doss, 
(meaning the dependant or branch bank of yoo7nna Doss 
Petum Doss at Cuttack,') during the management of 
Ramchwid. The bill alleged that the Plaintiff Mutty- 
chimd was, and still continued to be, entitled by virtue 
of the gift from Gocool Doss to the whole of the share 
in the Nagpore bank, which had previously belonged 
to Gocool Doss, and which, together with his own share 
therein, entitled him to one half share in that bank ; 
that the branch bank at Cuttack was closed and dis- 
continued by Ramchimd so late as the year 1823 ; that 
Ramchund always in his lifetime evaded and delayed 
coming to any account with his co-partners, of the 
dealings and transactions of the bank, and that he 
died without coming to any such account ■, that on the 
occasion of taking upon himself the management of 
the Nagpore bank after the death of Ramchund, the 
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Plaintiff Muttychund for the first time discovered that 
Ramchund had, during his management thereof, frau- 
dulently and unknown to his co-partners, withdrawn 
from the stock large sums of money, and several secu- 
rities, jewels, and effects, of the value of twenty lacs 
of rupees beyond his share, which he had applied to 
his own use, and had never accounted for ; that for 
the purpose of concealing his fraudulent acts from his 
co-sharers, Ra7nchii7id had caused a great part of the 
books of account, vouchers, and documents of the 
Nagpore bank, to be removed from that bank into his 
own charge, and had secreted or destroyed them, and 
if they had not been destroyed by Ra 7 nchu 7 id in his 
lifetime, that since his death they had been concealed 
or destroyed by the Appellants ; that the Nagpore bank 
had extensive dealings and transactions, and among 
others, with the separate banks of Ra77ichtt7id at Bejiares 
and Calcutta, which were continued by these Appel- 
lants; that owing to the fraudulent removal of such 
books, accounts, and vouchers, the Plaintiff, Mut- 
tychu7id, was unable to settle or adjust the accounts 
of Hie Nagpore bank; that the Appellants, as the 
sons, heirs and representatives in estate of Ra 77 ichimd, 
were liable, notwithstanding any Will or testamen- 
tary disposition by him, to account with the Plain- 
tiff, Muttychu7id, and the other partners, and to make 
good the monies and effects alleged to have been 
vvithdrawn and misapplied by Ra 77 ichu 77 d ; that the 

Appellants, as such sons, heirs, and representatives in 

estate had by gift or descent from Ra77ic}uuid pos- 
sessed themselves of ample assets to satisfy all such 
misapplications by him; that if any pretended Will 
Deed or other instrument of Ra77tchu7id, should be in- 
sisted upon as constituting any other person his legal 

25 


i8t 


1843. 

Baboo Jano 
KEY Doss 
V. 

Bindabun 

Doss, 


i 82 


CASES IN THE PRIVY COUNCIL 


representative in estate, the same was fraudulent and 

‘o discharge the liability of the Appellants; 

Bindab reason of there being no competent Court 

Doss. Judicature at Nagpore, or in the Provinces under 

the Bengal Presidency, the Plaintiff, Midtychund, was 
unable, by any suit at Nagpore or Benares, to obtain a 
discovery on oath, or to enforce any account, or a dis- 
solution of the partnership, or to obtain any adequate 

redress in the matters in question in this suit, and that 

the Appellants were traders and inhabitants of Calcutta, 

and therefore subject to the jurisdiction of the Supreme 
Court, 

The Appellants put in their answer to the amended 
bill on the 22nd of March 1832, and thereby set 
forth, among other things, that an agreement had been 
made by Baboo Ramchtmd and the Plaintiff, Miitty- 
chund, whereby a moiety of the share of Gocool Doss 
had been transferred by the Plaintiff to Baboo Ram^ 
chund^ and that the branch or dependant bank at Out- 
lack had been closed a long time previous to the year 
1823, The Appellants stated that they did not believe 
that Rainchiind ever evaded or purposely delated 
coming to any account, or that he kept the Plaintiff 
Miittychundy or his other partners, in ignorance of the 
accounts and transactions of the bank at Magpore^ or 
the branch at Cuttack^ but that they were unable to 
state whether at the time of the death of Ra 7 nchund 
the accounts of the Nagpore bank and of the Cuttack 
branch were or not settled between him and the Plaintiff 
Muttychund and the other partners. They stated that 
they did not believe that Rainchtmd ever fraudulently 
or privately withdrew from the said bank any sums of 
money, securities, jewels, or effects, above his own pro- 
portion of the capital and profits thereof, or that he 
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applied the same to his own use, without accounting- 
with his partners, or that he had caused any par't 
of the books, vouchers, and documents to be removed 
into his own custody, or ever secreted them. They posi- 
tively denied that they ever had concealed or destroyed 
any such books, vouchers, or documents, or that the 
same had ever been in their charge or custody. They 
stated that they were unable to answer whether the Na<y- 
pore bank had had dealings with the separate banks can- 
ned on by Rmnchund in his lifetime Be,iares and Cal- 
cutta hyit they denied that any such separate banks of 
Ramchund, either at Calcutta or Benares, had been since 
his death continued by them; and they denied that by- 

reason of the alleged removal of the books or docu- 

concealment or destruction thereof, the 

Plaintiff Muttychund had been or was unable to settle 

hat they, the Appellants, yvere not the heirs or repre- 
sentatives of Ramchund in estate or property, and that 
they had no right, title, or interest therein. They ad- 

vh ^h fh P^'-Port of 

o by way 

their fa[hr""" ■‘epresentation, they had derived from 
their father, property to the amount and of the nature 

That anT?/'"" 

at any of such instruments of gift, or the Will of 

relied upon by them, were fraudulent o 

ra"?;'"*! " T ‘--by dis- 

estate of'" ^be banking establishment and other 
estate of Ramchund. which had been transferred or 

bequeathed to Hurry Doss, should prove to be insuffi- 
cient to answer all lawful claims upon the estate of 

tt7: r ‘bat whether 

residuary estate of Ramchund, transferred or be- 
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queathed to Hurry DosSy was sufficient'Or insufficient 
to answer all claims upon it, yet the claim of the Plain- 
tiff, Muttychtindy could not be sustained as against them, 
inasmuch as the other sharers and partners in the Nag- 
pore bank had never interfered in the lifetime of Rajn- 
chutidy and the Appellants had given up considerable 
claims as heirs, and it was not even alleged that Ram- 
chtmd was not at the time of the execution of such deeds 
of and at the time of his death, in perfectly good and 
solvent circumstances; as the Appellants had released 
all their claim as the heirs of Rafnchundy and had ac- 
cepted in lieu thereof the property specified in the 
deeds of gift, and no claim having been made by the 
partners of Ra^nchitiid in respect of the matters in 
question, until long after his death, the Appellants 
alleged and insisted that they were purchasers of the 
property which they had derived from Ramchu 7 id for a 
valuable consideration, not only without notice of any 
claim thereon, but without any charge or just claim 
upon that property having in fact ever existed. The 
Appellants said that they believed that the Courts 
established by the Government in the Presidency were 
competent to compel and enforce an account of the 
dealings and transactions of the bank, and a 

dissolution and partition thereof, and to give adequate 
redress in respect of the same; and they submitted as 
a question of law, whether they, being residents of 
BenareSy and traders of and in, but not actual inhabi- 
tants of, Calcutta, were then, by reason of their carry- 
ing on trade within Calcuttay subject to the jurisdiction 
of the Supreme Court. 

On the 7th of August 1832, the Plaintiff, Mutly- 
chundy obtained the common order to amend, not re- 
quiring a further answer from any of the defendants. 
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The matters introduced by amendment under this order 
consisted of certain charges relative to the jaghire 
of Kur^nnah Barsey and Khiindalahy therein men- 
tioned to have been granted to Raynchiuid by the Raja 
of Nagpore, and a prayer that the same might be de- 
creed to have been and to be the joint property of the 
partners in the Nagpore bank, and that an account 
might be taken of the rents and profits thereof during 
the management of RamcJmnd^ and since his death, 
and that a partition thereof might be made between 
the partners, and that the title-deeds and muniments 
thereof might be decreed to be delivered up to the 
Plaintiff, MiittycJmnd, as manager of the bank. The 
bill charged in effect tliat Ramchuiid had procured the 
jaghire, which was tlie joint property of the partners 
in the Nagpore bank, to be transferred into or re- 
newed in his own name, and appropriated to himself 
the whole rents and profits thereof, for which he had 
never accounted to his partners, and had possessed 
himself of the grant and title-deeds, and removed 
the same to his own bank at Benares \ that upon 
the death of Ra77ichnjid^ the Plaintiff, Mnttychityid, 
entered upon the management of the Nagpore bank, 
and into possession of the property and securities 
thereof, and of the jaghire among the rest, and that 
by reason of the grant and title-deeds of the jaghire 
having been so removed from the Nagpore and 

of the Plaintiff, J\Inttychii7id , being unable to pro- 
duce the same when required, the had been 

seized and sequestered by the Raja of Nagpore^ and 
that the partners of the bank were likely to be de- 
prived of the benefit of the same. 

IIono77ian Boss and Jayiokey Boss, two of the sons 
of Mocinidlolh filed their answers, and the 
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being at issue, witnesses were examined on both 
sides* 

The deeds of gift mentioned by the Appellants in their 
answer were put in evidence. They purported to be 
made in consideration of the natural love and affection 
of Rmnchund to his children, the Appellants, and made 
no mention of the property therein described as being 
received by the Appellants in full satisfaction, or in 
lieu of their rights oS his sons, heirs, and represen- 
tatives, or of any separation or intended separation be- 
tween him and the Appellants ; it was not shown 
that the alleged Will had ever been acted on or 


treated as a valid instrument, and no acts of interference 
with the property of Ramchund^ either by Dhurrum 
DosSf Joomnah Doss, or Goberdhone Doss, were proved. 
Witnesses were examined, who swore in general terms 
that all the property of Ramchimd had been possessed 
successively by Dhurrum Doss, yoomnah Doss, and Go- 
herdhone Doss, but none of them specified any portion 
of that property which they knew to have come into 
the hands or under the control of any of these persons, 
or any particular act which they knew to have been 
done by any of those persons, as alleged representa- 
tives of Ramchund^ 

The cause came on to be heard before Sir John 
Franks and Sir John Peter Grant, on the 7th of March 
1834, and was heard on that day, and also on the nth, 
I2th, 13th, 14th, and 15th days of the said month, on 
which last day (Sir John Peter Grant having declined, 
on account of his having been counsel in tlie cause, to 
take any part in the decision) the judgment was pro- 
nounced by Sir John Franks alone, who was pleased to 
order and decree, ■* that it be referred to the Master to 
take an account of the cootee at Nagpore in the plead- 
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mgs mentioned, and of the dependant cootee at Cuttack, 
and also of the rents and profits of the jaghire called 
Kiirnmah Barseya.x\A Khtuidalah, in the evidence of the 
cause mentioned, from the time that Ramchtmd became 
the manager of the said cootces respectively, up to the 
time of his death ; and from the time last aforesaid to 
the present time; with a like reference to the Master, 
to take an account of all sums drawn from the said 
cootecs, or an account of the rent, &c., of the said 
jaghire, either by the said Ramchund in his lifetime, or 
the Defendants Baboo Jano key Doss and Damoder Doss 
since his death, or the said Complainant, or any other 
person or persons on their accounts or any or either 
of them respectively, or by any other parties to this 
cause, since the time that the said Ramchund became 
manager of the said cootces up to the present time - 
any of the parties to the cause to be at liberty to 
apply for a receiver of the property, &c.. of the said 
cootees and of the rents, &c., of the said jaghire 
If so advised,— and if no such receiver should be ap- 
p bed for or appointed, the said Complainant, as manager 
aforesaid of the said cootees, was declared accountable 
and should account for the profits and receipts thereof 
from the time he became manager thereof up to the 
dissolution thereof, or until the final Decree in the 
cause All equities being reserved. 

Copies of the minutes of the above Decree having 
been obtained by the solicitors of the several parties in 
le cause, t e Complainant, (Respondent’s father,) on 

res';: d h^d 

resigned and departed from India, obtained an order 

-- to have the minutes altered and rectified, and l e 

ame were accordingly, in the month of April i8.7 

(when .b. „„ 


187 


1843. 

Baboo Jano 
KEY Doss 

V. 

Bindabun 

Doss, 



CASES IN THE PRIVY COUNCIL 


1 88 
1843. 

^ , I, 

▼ 

Baboo Jano 

KEY Doss 
V, 

Bindabun 

Doss. 


S\x John Pet^r Gra7it, the only remaining Judge, and 
the Decree was made as follows, viz. : — 


The Court doth think fit to order and decree, and it 
is hereby accordingly ordered and decreed, that the 
co-partnership in the joint family cootees or banking- 
houses carried on at Nagpore^ under the name, style 


and firm of Gopatil Doss Bhowanny Doss, and the 


dependant cootee or banking-house carried on at Cut^ 
tack, under the name, style and firm of Petum Doss 
J^^ggontohiin Doss, in the pleadings of this cause re- 
spectively mentioned, be dissolved. And it is further 
ordered and decreed that it be, and it is hereby referred 
to George Money, Esq., the Master of this Court, to 
take an account of the dealings and transactions of 
the cootee or banking-house at Nagpore, in the plead- 
iiigs of this cause mentioned, and of the dealings and 
transactions of the dependant cootee or banking-house 
at Cuttack, and also of the rents, issues, and profits of 
\.\\^ jaghire Kurm^iah Barsey Khundalah, in 

the evidence of this cause mentioned, from the time 
that the said Ra^nchund became the manager of the said 


cootees or banking-houses respectively, up to the time 
of his death, and from the time last aforesaid to the 
present time, and to the dissolution thereof. And it 
was further ordered and decreed, that it be referred to 
the Master to take an account of all sum and sums of 
money drawn from the said cootees or banking-houses, 
or on account of the rents, issues and profits of the 
said jaghire, called Kurmnah Barsey and Khimdalah, 
either by the said Rafuchund in his lifetime, or by the 
Defendants Baboo Janokey Dosss^nd Damoder Doss 
his death, or by the said Plaintiff, or any person or 
persons on their accouiit or behalf, or on the account 
or behalf of any or either of them respectively, or by 
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any other parties to this suit, since the time that the 
said Ramchund became the manager of the said cootees 
or banking-houses, up to tlie present time, and to the 
dissolution thereof, and that the Master, in taking such 
account, should make to all parties all just allowances j 
and for the better clearing of the said account thereby 
directed to be taken, it was further ordered, that all 
parties do produce before the Master on oath, all books, 
accounts, papers and writings, in their or any or either 
of their hands, custody, power or control, or in the 
hands or custody of their or any or either of their ser- 
vants and agents, relating or in any way touching or 

concerning the matters thereby referred to the said 
Master; and that the said Master be at liberty to 
examine the parties. Plaintiff and Defendants, upon 
interrogatories, or viva vocc, on oath, and to examine 
such witnesses on oath as shall for that purpose be pro- 
duced before him, by any or either of the parties to this 
suit. And the Court further decreed and declared, that 
any of the said several parties to this suit should be 
and they are hereby at liberty to apply to the Court for 
a receiver of the monies, property and estate of the said 
cootees or banking-houses, and of the rents, issues and 
profits of the said jaghue called Kurvinah Barsey and 
Khundalahyd so advised : and the Court did further 
decree and declare, that if no receiver should be applied 
for or appointed, the said Plaintiff, as manager as afore- 
said, of the said cootees o. banking-houses, is account- 
able, and should account for the profits and receipts 
thereof from the time he became manager thereof, up 
to the dissolution thereof, or until the final Decree to 
be made by the Court in this cause. And the Court 
did further order and decree, that the said Master 
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should make his report on the several matters thereby 

referred to him on or before the second Equity day of 

the third Term 1834. And the Court reserved all 
further directions, with liberty to apply, &c. 

On the 26th of August 1834, the present Appellants 
preferred their petition, praying for leave to appeal to 
His late Majesty in Council, against the Decree of the 
15th of March 1834 j and an order of the Supreme 

Court, dated the 6th September 1834, allowed the 
appeal. 

On the 4th of February 1835. the Respondent’s 
father, Miiitychund, died intestate, and on the 23rd 
of March 1835, the Respondent and Bindabu7i Doss^ 
his sons, heirs, and legal representatives, filed their 

Bill o( revivor, and the proceedings were duly re- 
vived. 

On tlie 7th of September 1836, the Appellants hied 
a petition of re-hearing, and the cause was accord- 
ingly re-heard in the Supreme Court, before Sir Ed- 
lizard Ryan^ Cliief Justice, and Sir /oh7i Peter Gra7i(^ 
and Sir Be)ija 77 it 7 i Heath Malkm^ Puisne Justices of the 
Court, on the lOth, nth, 12th, and 13th Ja7iuary 
1837 ; evidence was read on the re-hearing, which 
had not been read at the original hearing. And the 
Court, by a Decree made and pronounced on the 
glh of February 1837, ordered and decreed that the 
decretal order made and pronounced in the original 
cause on the 15th day of March 1834, should be, and 
the same was tliereby affirmed. And the petition of 
re-hearing filed by the Defendants Baboo Ja 7 iokey Doss 
and Da 77 zoder Doss, of the 7th day of Septemher 1836, 
was thereby absolutely dismissed. Against this decretal 
order the present Appeal was brought. 
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Mr. Pcinberton, Q, C., Mr, E. J. Lloyd, and Mr. 

Jackson, for the Appellants, in support of the 

Appeal, 

Argued that the suit was not maintainable — the 
Appellants, being inhabitants of BcJiarcs, and, therefore, 
not within the jurisdiction of the Supreme Court at 
Calcutta . — [Their Lordships, however, intimated their 
opinion, that by trading in Calcutta, and having a 
house of business there, the Appellants were within 
the jurisdiction of the Supreme Court.] — That the 
Appellants never possessed or claimed any right to 
the share of Ramchund in the bank at Nagpore, or 
to any part of the real or personal estate possessed 
by him at the time of his death, and that they were, 
consequently, not liable to the demand made by the 
Respondents in their suit, or to any of the debts or 
liabilities which affected Ramclutnd, at the time of 
his death. That Ramchund having made a valid tes- 
tamentary disposition, constituting an executor and 
representative, and disposing specifically of his share 
in the bank at Nagpore, and of the rest of his property, 
in favour of Hurry Doss ; the executor and manager, 
together with Hurry Doss, became and were the repre- 
sentatives of the estate of Ramchimd ; and that so far as 
the suit raised a demand against Ramchund and his 
estate, the executor and Hurry Do^s were necessary 
parties to the suit. They cited in support of the power 
of a Hindoo domiciled in Benares to make a Will, the 
Miiaeshara, 256, par. 27. i Sirajigds Hindoo Law, 
p. 169. Mulras Laclnnia v. Chalekany Vencata (a), 
Bengal Regulations, XXXVI. of 1793, XXVHl. of 
1795, XI IV. of 1795. and V. of 1799. 
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Mr- Russell, Q, C., and Mr. Cochrane, for the Re- 
spondents, 

Contended, First, that in the countries where the 
Mitacshara prevails, no one could exercise individual 
ownership over any portion of joint property, except for 
purposes recognized by law; that tliere must be sepa- 
ration and division to give any power over a joint ances- 
tral estate. Numdram v, Kashee Pande (a). Sheo Sur- 
run Misser v. Sheo Sohai ifi). Ooman Dutt v. Kunhia 
Sing (c). Shani Singh v. Mussummaut Uniraotee (d). 
Bhowanny Churn Biinhoojcav . The Heirs of Ramkaunt 
Bunhoojea {e). Secondly, that in Benares, where the 
family was domiciled, the Mitacshara was the ruling 
authority. Daya-bhaga, p, 4, by Colebrooke, Maync^ha, 
p. 4, by Borradaile. And also at Bombay* Ramkoon- 
wur V. Ummtir if), by which law, a testamentary 
disposition was not recognised, and, therefore, could 
Fiave no validity, i IVm. Macnaghten's Hindoo Law, 4. 



Law, 419, 437. 2 Colebrooke*s Dig. 516. Toolja 

?'avi rhirjeeviin v. Nurbheram {g)* Gujigaram JVis- 
soonnath v, Tappec Baee {h). Mussumat Goolab v. Mussu- 
mat Phoolf). /chharam Shiimbhoodusv, Prumamund i^k). 
Hiireewulubh Gungaram v. Keshowram Sheodas (/). 
Thh'dly, that, if the alleged Will was to be taken as a 
deed of gift, it was not merely voidable, but absolutely 
void. The Mitacshara, p. 257, par. 27 ; p. 279, par, 10, 
Daya-bhaga, par. 83, p. 52 ; no possession having been 
delivered in the lifetime of Ramchund. And, lastly, that 


(n) 3 Ben, Slid. Dew. Rep. 233. (^) 4 Ben. Sud. Dew. Rep. 158. 

{c) 3 Ben. Sud. Dew. Rep. 145. (d) 2 Ben. Sud. Dew. Rep. 74. 

(e) 2 Ben. Sud. Dew. Rep. 203. (/) i Borr. Bom. Sud. Dew. 417. 

(^) I Borr. Bom. Sud. Dew. 380. (//) i Borr. Bom. Sud. Dew. 372. 

(/) 1 Borr. Bom. Sud. Dew. 157. (/{•) 2 Borr. Bom. Sud. Dew. 474 - 

(/) 2 Borr. Bom. Suci. Dew. 6. 
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the decretal order of the Court, ordering the partner- 
ship to be dissolved, and directing merely the account 
of the partnership dealing, was according to the usual 
practice of the Supreme Court at Calcutta. Clarke's 
Rules and Orders of the Supreme Court at Calcutta. 

The Right Hon. Dr. LUSHINGTON; 

This IS an Appeal from the Equity side of the 
Supreme Court of Judicature of Bengal, and the case 
was fully argued before us some time since. Many 
questions of great importance and difficulty in Hindoo 
law were raised and discussed j the evidence also, as 
to disputed matters of fact, was argued upon at length. 

he precise ground, however, of the Decree in the 
Court below, did not sati.sfactorily appear; this, their 
Lordships were anxious to ascertain, and for such pur- 
pose It was necessary to wait for some time. This 
circumstance, added to the great complexity of the 

case, has delayed judgment much longer than is usual 

in tlub Court. 

The present Appellants are the sons of AWW 

1 OSS, who died on the 7th of February 1828— they 
were t le Defendants in the original suit. The Respon- 

Fla’intirr % ^ruttyckunci the original 

1 la.ntifT, who died on the 4th of February i8ae 

Ranukund and were brothers, the suit 

co^siilr"’ " ^ 

r" "^’eiually joint ; but it is admitted 
ehalf of the Respondents, that they became se- 
paratein .795.astoaII property, save tvvo coo/../ a 
principal coo^ee at anri =. k k f 

Cuttack, and also another cootee at Benares, which 
not tlie -subject of tliis suit. 
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Ramchund^ the father of the Appellants, managed 
the bank at Nagpore^ till his death ; and the object of 
the Respondents is to obtain from the Appellants, his 
sons, an account of all Ramchtind's dealings with that 
bank, and to make them responsible. The Respon- 
dents allege that the Appellants are the heirs and re- 
presentatives of Ra 7 nchiind ^ and, therefore, liable for his 
acts and debts. 

The Appellants say that they are not the represen- 
tatives, because they became separate from their father 
in 1823 — that by deed of gift they took a part of the 
property as separate — that the remainder was the sepa- 
rate property of Ra^nchund^ who by Will, dated loth 
Jamiary 1828, bequeathed it to Hurry Boss^ the son 
of Janokey Doss^ one of the Appellants, which Httrry 
Doss is out of the jurisdiction of the Court, and no 
party to these proceedings. 

In reply to this defence, the Respondents say, ist, — 
That it is not true in fact that the separation of the 
family took place in 1823. — 2nd, That there being no 
such separation, the deed is void, and they say the 
whole was a fraud. — 3rd, That no Will, under such 
circumstances, could be legally made, for that there 
could be no legal Will without a previous separation. — 
4th, They say that by the Hindoo law, the sons are the 
heirs and representatives of the deceased, even though 
he had made and could make a d isposition of his estate 
to other persons; that, therefore, they are accountable, 
and that the objection to the want of parties falls to 

the ground. 

This cause originally came before Sir John Rra^iks, 
and on the 15th of March 1834 he made a Decree, 
which in April w^as slightly altered by Sir John Peter 
Grant. By that Decree the co-partnership in the joint 
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family cootees, at Nagpore and Cuttack, was dissolved, 

and an account ordered to be taken from the time 

Ramchimd became manager till his death, and till the 
dissolution. 

After this Decree had been pronounced there were 
other proceedinoTs by Bill of Review, and otherwise, 
which it Is not necessary particularly to take notice of. 

The cause was afterwards re-heard by the full Court, 
and on the gth of February 1837. the Petition for re- 
hearing was dismissed without costs, and the Decree 
was affirmed. 


We have been enabled to obtain an extract from the 

minute of Sir John Peter Grant, who sat as one of the 

juderes. and under the date of the gth of February 

1837 've find the followin.^ note: -“Do not enter 

into any other question of Hindoo Law, but that Rat7t. 

cJuind could not deprive Muttyc/uetid and others, of their 

ri?ht to call upon the sons, the legal representatives 
of Ramchiiiid^ for an account.'* 

This appears to be the onlv ground on which the 
claim was rested, and the question, therefore, is, whe- 
ther the proposition of law involved in it, be true and 
sufficient to sustain it. 


Now, as there was no decision as to any of the con- 
tested facts in the cause, it may be expedient to try the 
proposition on the assumption that all the facts were in 
favour of the Appellants; for if any of the facts in 
controversv being found in favour of the Appellants 
would infringe the proposition of Law, it would be right 
o lave in some way previously determined upon them. 

tl facts are, a separation between 

he father, and his two sons the Appellants, in 1 823 , 

a gif by him to them of part of his property ; a ceder 
y lem of all right to the remainder; a Will by Ram- 
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chimd, in favour of a third party, of all the remainder, 
consequently that the son had no interest in these 
cooteeSy they being part of the sole property of Ram-^ 
chund-y that they took no benefit under their father's 
Will ; were not, in the English meaning, his represent 
tatives, and could not be liable for his debts. 

The consequences of that legal proposition are cer- 
tainly very strong ; for granting the legality of the sepa- 
ration and testacy, persons might be made accounting 
parties and liable for the Testator's debts who took 
nothing under his Will, and this without making the 
executor, if there was or could be one, or the residuary 
legatee, a party. 

There is another observation which necessarily oc- 
curs, if the Hindoo Law were as stated, and known so 

4 

to be; it is difficult to understand why there were so 
many allegations in the Bill, and why such voluminous 
evidence was entered into on both sides, and that if 
such were not the generally known and acknowledged 
law of India, we should naturally have expected a more 
formal judgment on so very important a point. 

ft is also fit to state, that in the course of these 
proceedings, issues were asked for on the part of the 
Appellants to try the validity of the Will and tlie Deeds. 

Again, it must be remembered that the Decree can- 
not stand unless it be first clearly proved that the Ap- 
pellants are, if anything should be found due to the 
Respondents arising from the acts and dealings of 
Ravichund, liable to answer that demand j we cannot 
make a Decree, ordering them to account, without first 
determining that they are liable to pay if anything be 
found due. 

A Decree for an account is not, as appears to have 
been assumed, a mere direction to inquire and report. 
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It proceeds, and must always proceed, upon the as- 
sumption that the party calling for it is entitled to the 
sum found due. It is a Decree affirming his rights, 
only leaving it to be inquired into, how much is due to 
him from the party accounting. 

Neither Hurry Doss, the residuary legatee in the 
Will Rafnehund, nor the executors, if there be any 
are parties to this suit ; indeed, Hurry Doss is ad- 
mitted to be out of the jurisdiction of the Court. If 
the Will be valid (and the Court in acting as they 
have acted must have taken it for granted that the 
Will if valid would make no alteration in their 
Decree) if the Will be valid, and there be sums due 
from the estate of Ramchund to the Respondents, then 
of course those demands must be satisfied out of the 
assets of Raynchund, and the person most interested to 
maintain the validity of the Will and to contest the 
claims of the Respondents is Hurry Doss, who is not 
a party ; and it appears to their Lordships that in the 

absence of Hurry Doss the validity of this Will cannot 
be tried. 

Neither do we think that its invalidity can be 

assumed as against the present Appellants, especially 

when we recollect that an issue to try its validity was 
asked for ; assuming the law to be as contended, that 

le are the representatives of Ramchimd. 

their father. Will or no Will, and as such might in 
some events be called on to account, yet as the Will 
may notwithstanding the Decree, be a valid Will Tnd 
as ^ry Doss may be in possession, or the executor 
may e in possession, of the assets of the Testator 
certain y they must be considered to be necessary par- 
to his suit, for if the Will be valid they musf be 

primarily accountable. 
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For these reasons we are of opinion that the Court 
was mistaken in acting upon the presumption that the 
ordering an account to be taken did not decide the 
right. We, therefore, reverse the Decree; but, look- 
ing at all the circumstances of the case, we think it 
should be without costs. 

It is almost needless to remark that this is the Judg- 
ment only of those who heard the cause, and not of 
others of their Lordships who are now present — it is 
the judgment of Mr. Baron Par/ie, Lord Brougham, 
and myself. 


Sri Sunkur Bharti Swami 

AND 

SiDHA Lingayah Charanti 


Appellant, 


Respondents^ 


On Appeal from the Sudder Dewanny Adawhit of 

Bombay, 


20lh June 
& 


5th July 



« 


Claim by the 
5’7wawi,orchief 
priest of the 
Smartava sect 
of Brahmins, 
in Bombay^ to 
the exclusive, 
right of adavi 
palki , — ‘being 
carried cross- 
wise in a pa- 


T HE question in this case respected a claim set up by 
the Appellant, as Swami, or cWxe.l priest, of 2isamsthana 
(college or residence), of the Smartava sect of Brahmins, 
to a special right and privilege called adavi palkif 
namely, of being carried on ceremonial occasions in a 

o Present : Members of the yudicial Comfuil/^^, ~-The Lord Pre- 
sident, Lord Brougham, Lord Campbell, the Vice-Chancellor Knight 
Bruce, and the Right Hon. Dr. Lushington. 

Privy Counc'iWors,— Assessors, ^S’lv E. H. East, Bart , Sir A. John- 
ston, Knt., and Sir E, Ryan, Bart. 


lanquin, on 
ceremonial 


occasions, in virtue of a grant from the ruling power to a pre- 


decessor in office, . V, . .t_ T c 

Whether an action is maintainable by the Law ot 
Courts, by the grantee of such a dignity against a party 
privilege. Quesre 


Bombay, in the Civil 
who assumes the like 
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palanquin borne by the hamals (porters) crossways, so 

that the poles traverse the line of march ; and not 

lengthways, according to the ordinary mode in which 
palanquins are carried. 

According to an opinion which prevails amongst the 
Brahmins throughout Itidia, a great religious teacher, 
named Sri Sunktir Acharya, who is represented as an 
incarnation of the Deity, flourished about i.ooo years 
ago, and reformed the Hindoo modes of worship, which 
had become very corrupt. He introduced so many 
changes, that he is looked upon as the founder of that, 
which is now regarded as the orthodox faith of the 
Hindoos, of which the Brahminical professors are called 
the Smartava sect, or that which professes the doc- 
trine of the S?nr!iis, or inspired code of laws. In order 
to preserve and propagate his doctrine, Smikttr Acharya 
established a ?nath, or savasthan (college), at Srutgiri, in 
Mysore, of which he was the Sioami or high priest. From 
him descended a long line of who presided over 

the math at Srmgiri, and who are called heirs, or more 
correctly successors, of Sunkur Acharya. In process 
of time the Srmgiri savasthan has become divided into 
five or six maths, of which the S.vamis claim to be 
regarded as successors of Sn7ikur Acharya, and of his 
most eminent successor .SW V^ciyarana. who flourished 
about seven centuries ago. As successors of these 
distinguished persons, the of these different 

maths claim and recognize in each other an equal par- 
ticipation in the honours and privileges accorded to the 
ounder by the princes of Iiidia, who in all times ap- 
pear to have held these maths in high honour and 
treated their Swanus with the utmost reverence 
Amongst the privileges and honours said to have been 
thus onginallv conferred, was the one now in content 
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The Appellant, who claimed to be heir or successor 
of the above-mentioned Swamis of Sringiri, contended 
that the privilege of the '' ad avi palki'* appertains ex- 
clusively to those Swa 7 nis who are heirs and spiritual 
representatives of Sri Sunkur Acharya and Sri Vidya- 
rana Swami. 

A few years ago, the Appellant, the present Sunkur 
Bhartiy came to Dharwar^ in the Presidency of Bofnbay^ 
which is near the town of Hoobli^ where a large part 
of the population consists of Lingayats, or worshippers 
of Siva. Between this sect and the orthodox Smar^ 
lava Brahmins there has existed a quarrel for many 
centuries. The Respondent, who was the Charanti 
Ayah^ or chief priest of the Lingayats^ at Dharwar 
and Hoobliy (having succeeded to that dignity about 
five or six years before the commencement of the pre- 
sent suit,) was in the habit of coming from Dharwar 
to visit a math of the LmgayatSy at Hoobli, in his pa- 
lanquin, which, according to the testimony of a great 
number of witnesses, had always, up to the year A.D. 
1835, been carried by the ha 7 nals (porters) straight- 
forward in the ordinary way. In that year, on the 
occasion of the religious festival of Rath Ootsava, (a 
ceremony in wliich an idol is mounted on a chariot, 
and carried throughout the public streets of the town 
in procession,) the Respondent was carried in his pa- 
lanquin, borne crossways through the javulla pet 
(cloth market) of Dharwar ; and afterwards, in the 
month of July in the same year, at a time when there 
was no religious festival, he came from Dharwar, at- 
tended by an immense crowd of Lingayat followers, 
and entered the town of Nezv Hoobli in the palanquin 
carried crossways. Tlus assumption of the peculiar 
privilege of the Swami of Sringiri felt to be agreat 
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outrage and insult by the Smartava Brahmins, who 
were assembled in large numbers near the pagoda of 
the god Callamba and the Appellant’s math, and an 
affray took place between the parties, which led to the 
apprehension of several of the rioters, who were 
brought before the Session Judge of Dharwar. 

In consequence of these proceedings, and in order to 
settle the question of privilege, the Appellant instituted, 
on the 17th day of May 1836, a suit in the Zilla Court 
of Dharwar against the Respondent, alleging that the 
privilege of being carried crossways in a palanquin 
belonged exclusively to him, and that it had not been 
hitherto enjoyed by any one except the of the 

savasthafi of the Smartava sect of Brahmins, and laid his 
damages at the sum of 15,000 rupees for the injury 
sustained ,^by him by reason of the Respondent’s as- 
sumption of the right in question; the Plaintiff also 
prayed for an order, that in future no one should act 
in opposition to the established rules, and carry a 
palanquin cross or sideways. 

The Defendant by his answer took issue upon the 
allegations of the Appellant, and challenged the pro- 
duction of any sunuds, sammiit-patra (deeds of gift or 
patents, of appointment), whereby he could substan- 
tiate his exclusive right. In the reply, the Appel- 
lant reasserted his exclusive right to the privilege in 
dispute. 

The Respondent having rejoined, and the suit being 
at i=.sue, a great many witnesses were examined on 
both sides, and the depositions ol the witnesses taken 
the preceding year, on the occasion of the affray at 
Ifoobh were given in evidence by the Appellant. 

The Appellant also examined seventeen witnesses, 
whose testimony went to prove that he had been 
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ried in his palanquin cross or side\va3*s ; but no evi- 
dence was adduced by him to show that he had any 
exclusive right to be so carried j and no sunud or 
documentary evidence was produced, nor was any 
evidence given of any injury sustained by the Appel- 
lant, by reason of the Respondent having been carried 
in that manner. 

It was established, by the evidence of witnesses ex- 
amined on the part of the Respondent, that the Ayah 
or head of his sect had exercised the right in question 
for some years previous to the institution of the suit, 

and that the Respondent had himself also exercised 
the same right. 

The Appellant presented a durkhast and framed in- 
terrogatories for the examination of certain persons of 
rank, whose evidence could only be procured through 
the medium of the Political Agent at Dharwar {Mr^ 
Du 7 ilop). The substance of these interrogatories was 
to require the witnesses to state what peculiar privi- 
leges the Appellant possessed? in what way the Ap- 
pellant used his palanquin ? and whether any one else 
was carried in the way the Appellant was? The Re- 
spondent framed interrogatories for the cross-examina- 
tion of the same witnesses, seeking to elicit what proofs 
there were of the privilege claimed by the Appellant. 
Difficulties were raised by the Political Agent in pro- 
posing these questions to the persons whose evidence 
was desired. Amongst other objections, the Political 
Agent considered that the parties would not conde- 
scend to enter into or explain the proofs of any state- 
ments they might make. Eventually the Court came 
to the conclusion that the evidence of the persons in 
question could not be procured^ making the observa- 
tion, that even if the desired questions were forwarded, 
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it did not appear to the Court that they would go to 
prove the Plaintiff's case. 

On the 24th of October 1836, the Zilla Court of 
Dharwar delivered its Decree, which, after stating the 
nature of the action, proceeded thus: — “The Court is 
of opinion that to grant to any one the exclusive privi- 
lege of going in procession in a palanquin carried cross- 
ways, and to forbid all others to do so, would be justi- 
fied only by the most conclusive evidence of the for- 
mer’s right. He should have produced a sunud, and 
have proved that immemorial usage had been in con- 
formity to the S2c7,ud. On revieving what has been 
placed on the record in this suit, the Plaintiff has never 
asserted that there is any sit?iicd extant, or that there 
ever has been. In interrogatories presented to the 
Court by the parties, for transmission, to Ckmiafmm 
Row Saheh, of Sangh, there is some inquiry as to 
whether there are any ‘ ’ (proofs) in his case, 

but it is this very expression which has elicited the 
Political Agent’s objections. The evidence adduced 
by the Plaintiff, as to his enjoyment of the privilege, is 
deficient, both in substance and quality, and by no 
means amounts to proof; and the Court is of opinion 
the testimony produced by the Defendant i.s as strong 
in his favour in this particular,” Hence the Court 
decreed that the Plaintiff had not established his right, 
either by documents or by prescription, and accord- 
ingly disallowed his claim, and directed him to p.ay all 
the costs of the action. 

On the 2ist of November, the Plaintiff petitioned 
the Zdla Court for a new trial, stating that on diligent 
search a shasten, or grant, inscribed on copper, had been 
discovered, which conferred the exclusive right to the 
privilege claimed. The Court having twice demanded 
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the production of the shasun, on the 29 th of Novem* 
ber ordered as follows : — ** There seems to be no reason 
at all for a new trial, therefore the prayer of this peti- 
tion is not complied with." 

The Plaintiff afterwards produced to the Court two 
shasuns on copper, when the Court made the follow- 
ing order: — “That no one can understand the shasiins 
in question, and it is also not known what language 
they are written in, and without an authentic transla- 
tion they cannot be received/' 

From the Decree of the Zilla Court of Dharwar^ the 
Appellant appealed to the Sadder Dewanny Adawhit 
of Bombay* 

The Appellant tendered the copper shastms to the 
Sudder Court as evidence of his title, but being in the 
Nagri character, they were transmitted by the Sudder 
Court with a precept to the Zilla Court of Dharwar for 
translation. 

The alleged effect of the su7mds was that of a grant 
to Vidyara7ia of the privilege of going through the 
country in a palanquin sitting crossways. And before 
proceeding further, the Court called upon the Appel- 
lant to prove : that this privilege had been enjoyed 
since the date of the sunud by Vidyarana's heirs. It 
was also to be proved that he was Vidyaraiia^s heir. 

In conformity with this, the Sudder Court referred 
the proceedings back to the Zilla Court, to receive 
further evidence. 

The Appellant examined witnesses, and produced 
some documents to prove his descent from Vidyara7ia, 
and the exclusive exercise by him of the privilege 
claimed. The Respondent also examined thirteen 
witnesses in opposition to the claim made. 

The additional evidence having been remitted to the 
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Sudder^ that Court resumed their consideration of the 
appeal, when John Py 72 e, Esq., the Third Acting Puisne 
Judge, recorded a minute bearing date the 24th of ya~ 
nziary 1838, whereby, after considering the case, he 
stated as follows : — “ I would amend the Decree of the 
Zilla Court by awarding nominal damages to the Ap- 
pellant, and prohibiting the Respondent from having 
his palanquin carried crossways ; and even did I not 

do so, I would desire to refer a case of such import- 
ance to a full Court.’* 

In the month of February 1838, the suit came be- 
fore all the Judges, and J, B. Simson, Esq., the Senior 
Puisne Judge, recorded the following minute: — 

“ To support such an action. I submit, the Plaintiff, 
the present Appellant, should have most satisfactorily 
established, not only that he had such privilege of 
riding on state occasions, but that he had the exclusive 
privilege, or at least that his rights were injured by the 
Respondent’s assumption of a similar dignity, and that 
the Respondent had not auihority to do so. 

“ In the original trial before the Judge at D/zarwar, 
the Appellant failed to prove any part of his case. 
On learning what the Judge considered indispensable, 
viz. a specific szimzd^ he professed to have such a grant ; 
and after much delay, and long subsequent to the de- 
cree against him, certain inscriptions on copper were 
produced, which the Judge refused as unintelligible. 

I submit that the evidence thus tardily and suspi- 
ciously adduced should at least be most cautiously ad- 
mitted, and that in most cases these circumstances 
would go far to prevent its admission at all. 

* Thus far as to form, which is palpably against the 
Appellant ; the substance of the sz4zzuds appears to me 
but little more in his favour 
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Two inscriptions on copper are brought forward, 
professing to be written respectively A.D. 1244 and 
1296, that is, between five and six centuries ago, by the 
reigning princes of 'Madhya Desk' 2.i\d'Dakshati Bang,' 
granting a certain Gooroo certain privileges. Their 
purport is not yet legally before the Court, Two Bhat^ 
signatures are attached to the alleged translation, but 
the Bhats themselves have never been examined as to 
the authenticity of the translations ; and I confess I 
have great doubts. Then, again, I see nothing to 
satisfy me that the copper plates themselves are ge- 
nuine ; thus I should reject them on the very threshold. 

“ But, supposing them to be duly admitted, we must 
be most liberal in our concessions to the Appellant 
before we award that a grant to the said Gooroo is to 
be continued to him, because he is considered by his 
disciples, after a lapse of centuries, the spiritual re- 
presentative of the said Gooroo. 

“Even waiving this objection, how is the Appellant’s 
claim supported by these copper plates ? I do not 
understand the alleged szaiuds to grant any exclusive 
privilege to the Gooroo to ride sideways in a palanquin 
on occasions of ceremony, and still less can it be ga- 
thered that such privilege is granted as an hereditary 
appanage to the Gooroo's spiritual representatives, and 
it must be borne in mind that the Appellant’s right 
(except exclusively) is not called in question ; he, on 
the contrary, gainsays the Respondent’s right.^^ 

The learned Judge then stated that he was prepared 
to reject the Appeal, adding his reasons j to which Mr. 
Greenhill, another Judge, assented, stating the grounds 
of his opinion, both of which will be found in the 
Judgment of their Lordships (rt). 


(rt) Post, 214, 15 - 
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On the 23rd of February 1838, the three Judges of 

the Sudder Dewanny Adawlut concurred in affirming 

the Judgment of the Zilla Court of Dharwar with costs. 

From this Decree the Appellant brought the present 
Appeal. 


Mr. Charles Buller, Mr. Jackson, and Mr. Forsyth, 
for the Appellant, 

This dispute is between the high priests of two rival 
sects. The Appellant, as the priest of the Smartava 
Brahmins, the Orthodox Hindoos, claims the exclusive 
right and enjoyment of the privilege of adavi Jalki. 
This privilege and honour is derived by the Appellant 
as the heir or spiritual successor of one Sri Vidyarana, 
who enjoyed the same by virtue of a grant from the 
ancient Rajas of Anagootidy. From the especial re- 
verence in which the powers of India have held this 
privilege from remote times, it is clear that it cannot 
be usurped by the priests of other sects, who can show 
no similar grant, without derogation of the rights of 
the Appellant. It may appear, to our European no- 
tions, absurd to claim such a privilege, yet allowance 
must be made for the peculiar customs and the im- 
portance of this distinction in India. This high honour 
conferred upon, and exclusively exercised by, the Ap- 
pellant and his predecessors beyond the reach of legal 
memory, has been infringed and damaged by the 

usurpation of the Respondent, who can show no such 
right by grant or custom. 


[Lord Brotighatn-. Have you any instance of an 
action being sustained in India by a person claiming 
the whole and entire enjoyment of any right or privilege 
against another, not for interfering with or disturbing his 
right or franchise, but for using it without authority ? 
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This is not an action for a disturbance of a right— it is 
for exercising that which you claim exclusively.] ’ 

The Bombay Regulation of 1827, chap. 2, sec, 21, 
cl. I, enacts, that the jurisdiction of the Civil Court 
shall extend to the cognizance of all original suits and 
complaints, and for the recovery of damages on ac- 
count of an alleged injury to the caste and character of 
the Plaintiff arising from some illegal act or unjusti- 
fiable conduct of the other party. And in Nhanee v. 
Htireera^n Dhoolubh (a) an action was brought by the 
Plaintiff for loss of character, the Defendant having 
wilfully and maliciously caused the loss of his character 
by omitting to invite him to a solemn feast, and da- 
mages awarded. But it is said by the Respondent, that 
even assuming that our right was established, still rtd 
action could be maintained for such infringement. If,' 
however, we can prove our right, though no pecuniary 
damage, we are entitled to maintain an action. Ashby 


V. White (b). 

The cause has been improperly tried in India. The 
Courts refused to examine witnesses named by the Ap- 
pellant, who, from their station and qualifications, could 
have given material testimony with respect to the 
privileges in question : this alone entitles us to have 
the cause remitted to hidia for a fresh trial, Jeswtint 
Sing-jee v. Jet Singjee Ubby Sing (c), if the Decree of 
tlie Court below is not at once reversed, as we submit 
it ought to be. 


Mr. Wigram, Q. C., Mr. E» J. Lloyd^ and Mr. 
Edmund F. A/aoref for the Respondent. 

The Appellant is under an absolute obligation to 

0 ?) I Borr. Bom. Slid. Reps. 84. Lord Raym. 938, 

(t ) 2 Moore’s Ind. App. Cases, 424 . 
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show that there was an exclusive possession of the 
privilegCj and that such possession was under grants ; 
but the evidence adduced by him does not establish 
any title to the exclusive right or privilege claimed. 
The grants produced by them were inadmissible. No 
evidence was given where the s/iasuns had been kept, 
or from whose custody they came. But if such proof 
had been given, this was not a proper subject of an 
action, and the infringement complained of was not a 
legal tort. All honours or dignities must be con- 
sidered as residing in the sovereign, who had the right 
of imparting to others those honours he originally held 
himself. He alone could complain of the usurpation-, 
being the fountain of honour. Neither had the 
Court jurisdiction to entertain the suit. The Bombay 
Regulation of 1827, chap. 2, sec. 21, cl. i, declares 

that the jurisdiction of the Court shall extend to have 


cognizance of all original suits respecting the right t<; 
moveable and immoveable property, rents, govern- 
nient revenues, debts, contracts, marriage succes- 
sion, damaps for injuries, and generally of all suits 
and complaints of a civil nature. ft is clear that no 
jurisdiction is given to the Civil Courts by this Re- 
gulation to entertain a case like the present. If in- 
deed, there was a Court of Chivalry, as formerly 
existed in this country, a party might maintain an 
action. The onus would lie on the Appellant to show 
that there was a particular flindoo Law which not 
only gave a right of action, but that there was a com- 
petent Court to entertain it. The case of Nhanee v. 
Ilureeram Dhooluhh is against the Appellant’s proposi- 
tion. for there the Suddcr Court expressly declared 
that they would not entertain any such action in future, 
unless some specific injury could be proved by the in- 
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dividual complaining. No authority is given to the 
Courts in IndiUy excepting the Supreme Courts, to ex- 
ercise an equitable jurisdiction, by interfering by nega- 
tive decree and restraining parties by injunction from 
doing acts. If, therefore, the right was established, the 
Courts could not prevent its infringement. 

Upon the question of the rejection of evidence, we 
submit that the Court below was the only competent 
judge. 


i2th July Lord Campbell : 

1843. 

' ' This is an appeal against certain Judgments of the 

Zilla Court of Dharzoar and the Stidder Dewanny 
Adawlut of Bombay, The Appellant, as Swami or 
Chief Priest of a College of the Smartava sect of 
Brahmins, claims by grant from the Supreme power of 
the State the privilege of adavi palki — of being carried 
on ceremonial occasions in a palanquin borne cross- 
ways, so that the poles traverse the line of march. 
The Respondent claims a like privilege as Chief 
Priest of the Lingayats, worshippers of the Goddess 
Siva^ 

The suit arose from the Respondent, in the month of 
Jtdy 1835, at a great religious festival at Hoobli, within 
the Presidency of Bombay^ having been carried through 
the Bazaar in his palanquin crossways, attended by a 
crowd of Lmgayat followers, in sight of large numbers 
of Smartava Brahmins, who, denying the right of the 
Respondent to this privilege, considered the assump- 
tion of it an insult to their sect. In consequence, on 
the 17th of May 1836, the Plaint was filed by the Ap- 
pellant in the Zilla Court, asserting his own right ; 
complaining of the usurpation of the Respondent, claim- 
ing damages, and praying an order in the nature of an 
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injunction, that in future the Respondent should not be 
carried in a palanquin crossways. 

Their Lordships see great reason to lament the 
manner in which the suit has been conducted and dis- 
posed of both in the Zilla Court and in the Sudder 
Dewantiy Adanalut. After a protracted litigation and an 
enormous expense, they are not now enabled to decide 
the rights of the parties, and they are driven to remit 
the cause for further consideration and inquiry. 

The Judges below had a plain course to pursue— -to 

consider first, whether, assuming the facts alleged to be 

true, they had jurisdiction to entertain the suit; and if 

they had, then giving the parties the opportunity to 

adduce their evidence, to see whether the right claimed 

by the Appellant was established, and that claimed by 

the Respondent was negatived. But no distinct opinion 

is expressed by them respecting the law of the case, 

whether the action is maintainable or not, and, important 

evidence being excluded, the facts are left in a state of 

great uncertainty ; so that we cannot venture with any 

safety, either to affirm or reverse the Judgment by which 

the Appellant is said to have been nonsuited. We do not 

expect to see proceedings in the native Courts in India 

conducted with technical form and precision, but the 

suitors ought to have the benefit of the exercise of 

industry, caution and intelligence on the part of the 
Judges. 

In this case it was proposed by the Appellant to 
examine certain witnesses, some of whom had enjoyed 
sovereign authority in the territory over which the dis- 
puted right was to be exercised. There appears great 

reason to believe, that the evidence of these witnesses 

might have been obtained in a shape in which it would 
have been admissible; but the Judge of the ZiUa Court, 
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without sufficient reason, would neither allow the in- 

% 

terrogatories to be transmitted for their examination 
which had been prepared by the vakeel of the Appel- 
lant, nor frame interrogatories in due form himself ; 
which it i^ certified to us that it was the duty of his 
office to have done. On the 2ist of October 1836 he 
made the following order : — “ The Defendant's ob- 
jections have been fully weighed, and it does not appear 
right or proper to forward the questions aforesaid to 
Maharaja Appa Saheb^ &c. Even if they were sent, it 
does not appear to the Court that they would go to 
prove the Plaintiff's case/’ The meaning of the last 
observation their Lordships are unable to understand, 
as the questions go directly to establish, as alleged by 
the Plaintiff, the grant of the privilege and the exercise 
of it, and to prove that no such right had been exer- 
cised by the Defendant or his predecessors. 

However, on the 24th of October 1836, the Judge 
pronounced a Decree against the Appellant, finding 
“ that he should have produced a sunudy and have 
proved that immemorial usage had been in conformity 
to the sunud 'y that the evidence adduced by the Plain- 
tiff as to his enjoyment of the privilege was deficient, 
both in substance and quality, and by no means 
amounted to proof, that the evidence produced by the 
Defendant was as strong in his favour in this particular ; 
that the Plaintiff's claim was disallowed, and that he 
should pay all the costs of the action." 

On the 2ist of November 1836, a petition was pre- 
sented to the Zilla Court, for a new trial, on the ground 
of the rejection of evidence, and the discovery of two 
copper shasiinSy siinuds or grants, one made by the 
Raja of Anagoondyy 538 years ago, whereby the adavi 
palki was granted to the high priest, under whom the 
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Plaintiff claims. But the Judge determined '‘that there 
seemed to be no reason at all for a new trial, and that 
the prayer of the Petition should not be complied with,” 

The Plaintiff thereupon appealed to the Sudder 

Dewanny Adawlut, and prayed that the shastms might 
be received in evidence. 

These shasuns were in Najidi Nagri 
of the Sa7iscrit language, now almost unknown in 
India, The Court, without any proof of the place 
where they had been kept or found, received them in 
evidence, and ordered them to be translated into the 
Mahratta language. They professed to contain a grant 
by the Raja to Vidyarana^ the Priest, whose successor 
the Plaintiff claims to be, of (among various other pri- 
vileges) the adavi palki^ — being carried crossways in a 
palanquin. 

The translation being received, the Court resumed 
the consideration of the case, and, on the 26th of Scp- 

tetnber 1837, made tlie following interlocutory order ; 

“The were translated as ordered. From these 

it would appear that Vidyara7ia has had the privilege 
of going through the country in a palanquin, sitting 
crossways. Appellant is called upon to prove that this 
privilege has been enjoyed since the date of the simud 
by VidyaT-afia’s heirs. It is also to be proved that he is 
Vidyara?ia’s heir—Respondent is to be allowed to pro- 
duce evidence to refute it.” And a reference was made 

to the Zilla Judge of hharwar, to take depositions on 
this issue. 

A great number of witnesses were accordingly exa- 
mined, and certain documents were produced on both 

sides. 

At last, on the 34th of January 1838, Mr. Pyne, 
one of tlie Judges of the Sudder Ddcanny Adaioluj 

29 
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gave his written opinion in favour of the Appellant, 
After going through the evidence, he thus concludes : 
— “ On a review of this case, traditionary evidence 
would lead to the belief that Sri Sunkur Bharti is a 
lineally descended Gooroo from Vidyarana, on whom 
the privilege of sitting in a palanquin carried crossways 
was bestowed by Kudutnher Row, Raja of Syadree 
Desk in Saka 1217. That the possession of a sunud to 
this effect by the Appellant, is confirmatory of such being 
the fact j that the documentary evidence produced 
by the Appellant, shows that, for nearly three-quarters 
of a century, the Gooroos, from whom he inherits, were 
styled by the Peishwa as Swanri of Sringiri math\ and 
that, lastly, the local European authority in the Mysore, 
has recorded it as his opinion, that the Appellant has 
the exclusive distinction of sitting in a palanquin car- 
ried crossways. 

On the foregoing grounds, and as the Respondent 
has adduced no proof whatever in favour of his usur- 
pation of this honorary distinction, I would amend 
the Decree of the Zilla Court by awarding nominal 
damages to the Appellant, and prohibiting the Re- 
spondent from having his palanquin carried crossways ; 
and even did I not do so, I would desire to refer a case 
of such importance to a full court. 

But, on the 21st of February, Mr. Simpson, another 
Judge of the Siidder Dewaniiy Adawlut (who had been 
the Judge to decide the case in the Zilla Court), gave 
his opinion in favour of the Respondent, concluding 

in these words ; — 

“From the foregoing I am prepared to reject the 
Appeal— 

** 1st. Because the evidence upon which it is at- 
tempted to set aside the Decree of the lower Qourt has 
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been brought forward in an informal and suspicious 
manner, so as to require its being received with caution 
if received at all. 

"2nd. The copper plates produced by the Appellant 
are not legal evidence. 

"3rd. Whatever may be the immunities bestowed 
on the original grantees, the grants do not appear to 
me hereditary or exclusive. 

‘'4th. I do not consider the Appellant to have proved 
his descent from the grantee.” 

Mr. Greenhill followed : and, after commenting on 
the Appellant's case, as originally brought forward, he 
says : — " After the case was decided in the 2 !illa Court, 
where he did not even seem to have been aware of 
their existence, he produced two copper deeds, written 
in old characters, which having been translated, 
offer to confer on the person named, certain honours, 
one of which is, that he may ride in his palanquin 
carried crossways, as it has been translated. These 
deeds have every appearance of being genuine, and, 
supposing them to be so, and that the Appellant is the 
representative of the grantee therein named, they do 
not appear to prohibit other persons from riding in 
their palanquins in the same manner. The same 
SXiUuds give the right of riding his horse in a particular 
manner, and of using an umbrella ; but it is not for a 
moment to be supposed that no other person was ever 
to be permitted to use an umbrella, because the honour 
was conferred upon the individual alluded to, 

"The use of palanquins, of horses, of umbrellas, &c., 
were, in former times, and indeed at this day are,' 
considered as marks of distinction when conferred by 
the Government ; but I do not see that a person so 
honoured has any right of action against another who 
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assumes a similar pageantry, unless he can show that 
it injures him unjustly. The Government being the 
source of all honours of this kind, may permit their 
use by whomsoever they choose, and, although it 
could, probably, by usage, prohibit the assumption, I 
am not prepared to allow that any private individual 
can interfere with what is the natural right of all, so 
long as it neither injures nor interrupts that person, 
and, therefore, I am of opinion that the Appellant 
should be nonsuited with costs/' 

On the 23rd of February 1838, the Siidder Dewanny 
Adawlut pronounced final judgment, by which it con- 
firmed the Zillct Judge's Decree, and condemned the 
Appellant in all costs. 

This Judgment their Lordships cannot confirm. It 
does not regard the ground of appeal arising from the 
rejection of evidence in the Zilla Court, and their 
Lordships think that an order should have been made, 
allowing the Appellant to have the benefit of the exa- 
mination of the witnesses, to whom the suppressed in- 
terrogatories were addressed. 

Again, after the Order of the 26th of Septe^nber 
1837, Fy 7 i€ cou\d not be justified in treating the 
sumids as forged. Before that Order was made, there 
certainly ought to have been an inquiry respecting the 
custody of the SH 7 it(dSt but the Appellant had reason 
to believe that their genuineness was admitted by an 
intimation from the Court that he was only to prove 
the exercise of the privilege and the spiritual pedi- 
gree. 

Mr. Grceiihill^ who concurs with Mr. Siinpsou^ in 
deciding against the Appellant, considers the sunuds 
genuine, and it is not quite easy to understand whether 

he proceeds upon the construction of the sunitds, or on 
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the ground that, in point of law, at all events the 
action is not maintainable, although tlie other two 
Judges seem to have concvirred in the contrary 
opinion. 

It was strongly impressed upon us by the Respon- 
dent's counsel, that we should take upon ourselves to 
decide that the action is not maintainable, and on this 
ground to affirm the Judgment, whatever miscarriage 
there might have been in the conduct of the suit ; but 
this ground of defence not having been taken before, 
and never having been solemnly considered by the 
Judges below, and no authorities from the Law of JBom^ 
bay being cited to us, we cannot venture to give it 
effect. In Bfig/aJid, although an action may be main- 
tained for the disturbance of an office or franchise, an 
action could not be maintained by the grantee of a dig- 
nity from the Crown against a person who, without a 
grant, should assume the like dignity j but it does not 
necessarily follow that such is the Law in Bombay, 

The usurper of a dignity is guilty of a wrong which 
is, to a certain degree, prejudicial to every one who has a 
just title to the dignity; and the mariner in which such 
a wrong is to be redressed must depend upon the mu- 
nicipal laws of each particular country. There may 
be no remedy, except by application to the executive 
Government, to punish the usur[>ation, or there may 
be a remedy to every one whose dignity is lowered by 
the usurpation in a riglit of action against the usurper. 
Even in this country it would appear that, in ancient 
times, when armorial bearings were assumed without 


authority, the family who had a right to bear them 
might sue in the Court of the Earl Marshal and might 
obtain an inhibition. The right of adavi paiki \s oi 
quite as substantial a nature, and tiie western nations 
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who attach so much importance to titles, orders, and de- 
corations, have no pretence for treating with levity the 

marks of distinction conferred by the sovereign autho- 
rity and highly valued in the East, such as the right to 
wear a particular button, to use a fan made from a 
cow's tail, or to be carried crossways in a palanquin. 

For these reasons their Lordships cannot advise that 
the Judgment should be affirmed 5 but they are by no 
means prepared to say that judgment should be given 
for the Appellant according to the prayer of his plaint. 
How his case would have stood had the witnesses been 
examined whom he propounded, we cannot tell, but the 
evidence actually adduced in the Court was in- 

sufficient to establish his right, or to negative that of 
the Respondent. In the Sudder Dewanny Adawlui, 
the siinuds were brought forward under circumstances 
of great suspicion, and they ought not to have been 
received without inquiry into the custody from which 
they came, or otlier proof, to show that they were 
genuine. Nor has sufficient attention yet been given 
to the effect of them or to the consideration whether 
the Appellant having made out his right, and nega- 
tived the Respondent's, has any remedy by action, or 
can only apply for redress to the police, or to the exe- 
cutive Government at Bombay, 

Their Lordships, therefore, however much they may 
regret that litigation should be prolonged on such a 
subject, feel themselves under the necessity of advising 
that the case should be remitted to the Sudder De- 
wanny Adawlut for a new trial, each party paying his 
own costs of this Appeal, and all other costs to be in 
the discretion of that Court at the conclusion of the 
suit. Their Lordships beg to express a wish that the 
Judges of the Court will, in the first instance, consider 
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whether the action is maintainable, the allegation of 
the Appellant in point of fact being proved ; and if 
they are of opinion in the affirmative, that they will 
carefully inquire into the custody and genuineness of 
the sunuds. Should these documents be forged, the 
Appellant must fail j for, whether the existence of a 
stiiiud might be presumed from the immemorial exer- 
cise of the privilege, when he rests his case upon stinuds 
actually produced, by them he must stand or fall. If 
the Court should be satisfied that su7iuds are genuine, 
and that the privilege is conferred by them, the next 
inquiry will be, whether the Appellant is to be consi- 
dered the successor of the grantee, and there has been 
enjoyment under them. Lastly will come the right of 
the Respondent. If that be negatived prhnd facie^ by 
proof of non-exercise or interruption, the oiizis will be 
cast upon him, of strictly establishing it. Their Lord- 
ships trust that the Judges will use the necessary 
means for having witnesses of high rank, who would 
object to taking an oath, examined without oath, ac- 
cording to the Regulations now in force upon that sub- 
ject, and having the interrogatories so framed as to 


elicit the truth from them without 
nity. The rights of the parties 


offending their dig- 
may thus be at last 


satisfactorily settled, and the character of our Indian 


Government for the enlightened administration of jus- 
tice, effectually upheld. 
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Nugent I^irkland, Esq,, Collector ) 

of Kaira ... \Appellanty 

AND 

Modee Pestonjee Khoorsedjee... Resp07idenL^ 
On Appeal from the Sudder Dewaimy Court at Bo?nbay, 


2nd Dec. 

1843- 

' , ' 

Leave to ap- 
peal granted, 
on payment 
of costs, from 
an Order of 
the Sudder 
Court at Bom- 
bay, decreeing 
interest upon 
the amount 
awarded by 
the Judgment 
of the Court; 
the Appellant 
having failed 
toapply to the 
Court \n India 
within six 
months, as 
required by 
the Order in 
Council of the 
10 th April 
1838. 

Accordingto 
the practiceof 
the Native 
Cclurts in 


T HE fact^ of this case are reported in a former 
volume (rt), so far as they relate to the proceedings in 
the suit instituted by the Respondent against the then 
Collector of Kaira, as the representative of the Bombay 
Government, for the recovery of the enavi village of 
RawleJ, and the revenue thereof during the time the 
Government was in possession of the village. By an 
Order in Council, made in the Appeal, bearing date the 

5th day of July 1838, it was ordered, that the said 
Decree of the Court of Sudder Dewanny Adawliit of 

Bombay ol Ihe December 1832 should be af- 

firmed, with costs, whereof the Judges of the Court of 
Sudder Dczoa 7 iny Adawlut at Bombay were to take 
notice, and govern themselves accordingly." 

Present ; Members of the ///rZ/VM/ Com?Hinee,-^l^ord Langdale, 
Lord Campbell, the Vice-Chancellor Knight I3ruce, and the Right 
Hon. Dr. Lushington. 

Privy Councillors, — Assessors , — Sir E. H. East, Bart., and Sir E. 
Ryan, l5ai t. 


Bombay, a 2 Moore’s Ind. App. Cases, 37. 

sum found due 

for mesne profits, is a judgment debt, and carries interest by its own force. 

On Petition in the Native Court, after Decree upon appeal in England, 
interest awarded on the amount of mesne profits decreed, although not prayed 
for in the or given by the Decrees in Imlio, or the Order of affirm- 

ance i n liuKfand. 
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After the arrival in Iridia of this Order in Council, 
the Respondent, in order to have execution upon the 
judgments in his favour, on the 17th of December 
1838 petitioned and moved the Si^dder Court to issug 

instructions to the Zilla Court to give execution to the 
Respondent, as follows : — 

To cause the enam village of Rawiej to be made 

over to me, conformably to the terms of the original 
stintid. 

“ To cause the amount of the proceeds of the said 
village to be paid to me. 

To cause the amount of the costs incurred by 

me in the Zilla Court, the Sudder Adawlut, and in 

England, to be disbursed to me, agreeably to the 
Decrees. 

“ To cause interest to be paid to me, from the date 
of the Court’s Decree, to that of payment, at the 

rate obtaining among the mercantile community, in 
conformity to the practice of the Court.” 

On this Petition the Sudder Adawlut made the fol- 
lowing Orders :— <■ It is intimated that instructions will 
be issued to the Judge of the Ahmedabad Zilla for 

the execution of the Decree, dated 31st of 
1832. 

“ ft IS intimated that on the subject of interest, an 

application should be made, in the first instance, to the 
Zilla Judge/' 


fn the month of April 1839, the village was restored 
to the Respondent, and payment of the 60,000 rupees 

‘he costs, was made 

by tlie Collector to him. 

On the yth of October ,839, the Respondent peti- 
tioned Zilla Court to be allowed, upon the 

judgment, interest on the 60.000 rupees, to be cal- 
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culated from the date of the original Decree of the 
Zilla Court, to the 3rd of April 1839, the day when 
payment had been made. 

The Collector, on the 12th of November 1839, filed 
his answer to the Respondent’s Petition, denying his 
right to the interest claimed; and, on the i8th of the 
same month, the Zilla Court informed the Respondent 
that “ orders for the payment of interest could not be 
given on this Petition, and that, if he choose, he might 
bring an action on the subject.” 

On the i8th of February 1840 the Respondent peti- 
tioned the Stidder Adawlul, setting forth, in his Peti- 
tion, the practice to be, for the Court, in giving execu- 
tion of Decrees affirmed on appeal, to award interest 
from the date of the original Decree ; and also setting 
forth that the sum found by the Decree to be due to 
the Respondent was in the nature of a debt bear- 
ing interest, and praying, therefore, that the Court 
would be pleased to cancel the order of the Zilla 
Judge, and issue orders to him to cause the Collector 
to pay to the Respondent interest at the Government 
rate from the date of the original Decree. 

On the 5th March 1840 the Sudder Adawhtt made 
the following Order : — 

“ It is intimated that the Zilla Judge's Order has 
been cancelled, and that the payment of interest at the 
rate of 6 per cent, per annum on the amount awarded 
by *the Queen in Council’s Judgment, from the ori- 
ginal Decree to that of the execution of the Privy 
Council’s Decree, will be enforced from the opposite 
party.” 

The Appellant, on the i6th day of November 1840, 
presented a Petition to the Sudder Adazvlut, praying 
that previously to the payment by him to the Respon- 
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dent of the Rs. 31,638. 5a. 7p., the amount of interest 
awarded, the Respondent might give security for the 
repayment of the amount in the event of the said Order 
for the payment of interest being reversed upon appeal. 

The Sitdder Court granted the prayer of this Peti- 
tion, by an Order, bearing date the i6th of Novctnber 
1840, and security was accordingly given by the Re- 
spondent. The Appellant thereupon paid to the Re- 
spondent the sum of Rs. 31,638. 5a. 7p. 

The Appellant, on the gth of Jaimary 1841, filed, in 
the Sudder Adawlut, his Petition of Appeal to Her Ma- 
jesty in Council, which was received without any ob- 
jection on the part of the Court ; but afterwards, on 
the 28th of Jinie 1S41, that Court made an Order to 
the effect, that in consequence of the Petition of Appeal 
not having been presented within six months from the 
date of the decretal Order, from which it was an Appeal, 
(the said Order being dated the 3rd of March 1840, 
and the motion for the admission of the Petition of 
Appeal bearing date the 16th of November follow- 
ing,) it was not competent to bring forward the Peti- 
tion of Appeal (a); and the previous Order of the Sudder 
Court calling on the Respondent to give security was 
cancelled, and process ordered to be issued to the 
Court for executing the Order of Her Majesty 
in Council. The security-bond which had been given 

y the Respondent, was accordingly declared null and 
void. 


In consequence of this proceeding, the Appellant pre- 
sented his Petition to Her Majesty in Council, thereby 
stating, amongst other things, that he did not desire 
to contest the payment of any part of the interest 


(/i) See Order in Council of the loih 
App. Cases, i.\. 
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which accrued from the date of the final decree of Her 
Majesty in Council, but he disputed the competency of 
the Court below to open questions concluded by the 
final Decree, and praying for leave to appeal from the 
Orders of the 5th of March and the 14th of Sep- 
tember 1840. 


13th Dec. 
1841.* 



The Petition came on for hearing on the 13th of 
December 1841. 

Mr. Serjeant Spankie, and Mr. jE. /. Lloyd^ in 
support of the Petition, and 

The Solicitor-General (Sir Wm. Dolleti), and Mr. 
A. Lewis f cofitrd, 

« 

Their Lordships granted the application, upon terms 
of paying the costs and undertaking to pay interest 
from the date of the final Decree in England* 

By an Order in Council, bearing date the 15th of 
January 1842, it was ordered that leave be granted to 
the Appellant to enter and prosecute his appeal from 
the said orders, the Appellant confining his appeal for 
the amount of interest between the 8th of May 1829 
(being the date of the Decree of the Zilla Court), and 
the 3rd of Jtily 1838 (being the date of the Report ol 
the Judicial Committee to Her Majesty), upon giving 
security for such interest. 


The Appeal now came on for hearing, 

Mr. Wigram, Q. C., Mr. E* J. Lloyd, and Mr. 
Forsythy for the Appellants. 

The Decrees of the Zilla Court of the 8th August 
J829, and the Sndder Court on appeal, were final 

^ Present : The Lord President (Lord Wharncliffe), Lord 
Brougham, Mr. Baron Parke, and the Right Hon. Dr. Lushington. 
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Decrees, conclusive and binding between the parties. 
Neither of them gave or allowed any interest, or can 
be construed to carry interest of its own force, nor 
did the Order in Council, founded upon the Decree of 
affirmance in England, award or direct any interest 
upon the amount recovered by the Respondent, and 
any possible claim in respect to such interest was 
concluded by such Order. If the Courts had intended 
to give interest, which they had the power to do by 
the Bombay Regulations (rz), it would have been men- 
tioned in the Decree; thus, in the case of Edul-jee 
Eram jee v. JLbd’-oolla Biajec Cherak {^), provision was 
made in the Decree for interest due on the principal 
sum adjudged. No law or practice exists in Bombay 
making a final Decree, silent as to interest, carry interest 
by its own force. The same rule prevails in Courts of 
Equity in Englaiid^ In Cretize v. Htmter (c), an ap- 
plication by Petition for interest, not reserved by the 
Decree, was refused by Lord Lottghborotigh* Before the 
passing of the 3rd & 4th Will. IV., c. 42, by which Act 
interest is given in cases of Writs of Error upon the 
amount of the judgment, if affirmed, it was discre- 
tionary to give costs. It is doubtful whether the act of 
the Court in India in ordering interest to be paid, was 
a ministerial or judicial act — whether it was open to 
tiiem to give or refuse interest. It cannot be said that 
the demand in this case was such as in its nature car- 
ried interest. Tlie original plaint does not even ask 
for interest, upon the demand for the rents and profits 
of the villages it sought to recover, therefore it can- 

(^0 Eeg. IV. of 1827, chap. I.J, sec. 60, cl. 4 ; 
of the same Reg. 

ih • Moore's Ind. App Case-;. 

(t ) 2 Vcs. Tun. 1 57. 
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not be treated as a demand carrying interest. The 
Decrees are silent on this point. In the absence of 
any authority, as to the Law of Bombay, it must be 
assumed that the Court acted without power. If -the 
claim to interest could be substantiated, it could only 

have been made in an original suit instituted for that 

purpose. The Sudder Court was incompetent upon 

this summary proceedings to direct the payment of 
interest. 


The Solicitor-General (Sir Wm. Foilett), and Mr. 
A, LewiSf for the Respondent. 


The amount recovered by the Respondent in the 
original suit was a judgment debt, bearing interest. 
The Court acted properly in awarding execution of 
the debt, according to the usual course and practice 
of the Indian Courts. The argument, that the Decrees 
are silent as to interest, is of no force, for it is appa- 
rent from the precedents which have been referred to in 
the Court below, that the Indian Courts are in the habit 
of giving interest. In Sorab-jee Vacher v. Koonwur 
Manih-jee (a), as in the present case, no mention was 
made of interest, yet the Judges of the Sudder Court, 
on the proceedings from Engla^id again coming before 
them, ordered interest to be paid. Interest would be 
given upon a similar case in this country. The Statute, 
3rd & 4th Will, IV., c. 42, sec. 30, provides that interest 


should be allowed for such time as execution has been 
delayed by the Writ of Error. The case cited as to 
the practice of the Court of Chancery in England can 
have no bearing. This appeal resolves itself into a 
mere question of procedure and practice, and in the 


0 ?) Moore’s Ind. App. Cases, 61. 
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circumstances, as it has only worked substantial jus- 
tice, the Court will not interfere with the orders com- 
plained of. 

The Vice-Chancellor Knight Bruce : 

The question in this case is, whether a person from 
whom a fixed ascertained sum of money adjudged to be 
due, has been, without any just ground, withheld, shall 
be allowed interest against his debtor for the time sub- 
sequent to the adjudication. Abstract justice certainly 
IS in favour of the claim, and, independently of what 
the Legislature has done, the tendency (if such an ex- 
pression may be used) of Courts of justice in this 
country, in modern times, has been rather for, than 
againts, a demand of this description. If, however, 
there be any rule of law or practice against the Re- 
spondent upon the point, the Appellant is entitled to 
the benefit of it. 

Upon the general question whether a judgment of 
the description before us does, in its nature, carry in- 
terest, it is not necessary for their Lordships to give 
any opinion. It appears to them, that if a practice or 
rule of procedure exists in the Stidder Court, granting 
discretionary interest upon judgments of this sort 
affirmed by Her Majesty in Council, such a practice 

or rule of procedure is neither unreasonable nor un- 
lawful. 

One instance, at least, was mentioned in the Court 
below, and has been cited to their Lordships, in which 
a course as to interest was taken analogous to that 
which has been taken here, and furnishing a precedent 
for what the Stidder Court did in this case. 

The whole aspect of the papers on both sides, show- 
ing what passed in the Court below, appears to their 
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Lordships much more consistent with the existence of 
such a practice or rule procedure, according to the 
Respondent's contention, than with the contrary suppo- 
sition* And it appears to them, on the whole, the correct 
conclusion to accede to the Respondent's view of this 
part of the case. Viewing this as a matter of discretion 
in the Sudder Court, their Lordships cannot say that 
the discretion was otherwise than properly exercised. 
They are of opinion that the Court did what was just 
and reasonable under the circumstances. That the 
Order of Her Majesty in Council on the original ap- 
peal did not touch the question of interest, does not 
appear to their Lordships material. They consider 
that it left the Court of Sudder Dewanny at liberty to 
act upon its own rule of practice and procedure in 
this respect. 

It has been suggested, that a distinction may be made 
as to interest anterior to the time when the arrears 
were reduced, from those of eleven years, to those of 
six. Their Lordships, however, cannot accede to that 
argument. The amount unquestionably diie might 
have been tendered, and might not have been made 
the subject of appeal. 

Leaving untouched, therefore, the question whether 
the present was a case in which an appeal could be 
regularly brought before Her Majesty in Council, their 
Lordships are of opinion that, upon the merits, for the 
reasons which have been stated, this Appeal must be 
dismissed, with costs* 
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dant, Dhttrm Das Pandey t was in his lifetime entitled 
as one of the co-sharers, and meirbers of an undivided 
Hindoo family, to participate therein. 

Pran Chund Pandey, the common ancestor, had four 
sons, viz., Dhurm Das Pandey, Suroop Chund ^Pandey ^ 
(the father of the Respondent's deceased husband,) 
Anroop Chund Pandey, and Nihal Chund Pandey, It 
was not distinctly ascertained by which of the members 
of the family, the several particulars constituting the pro- 
perty in dispute were acquired. But the four brothers 
lived and ate together, no separation in commensality 
or property having ever taken place between them, 
and Suroop Chund Pandey continued in joint seisin 
and possession till the period of his death in 1217^ 
(r 8 lO-ii. A.D.) when he was succeeded by his son 


and heir, Huradhtin Pandey, Afiroop Chu 7 id Pan- 
dey ^ however, the third son of Pran Chund Pandey, died 
first, and without issue ; but his wife Hussumat Suba~ 
7iah Musey, having seceded from her religion, renounced 
the world, retired into seclusion, and relinquished all 


claims to the family property. By this means the 
family property became divisible into thirds. 

Huradhun Paiidey, the son of Suroop Chund Pan-^ 
dey, and husband of the present Respondent, lived in 
coparcenary and commensality with his uncle Dhurm 
Das Pa^idey and his sons, and while thus living in 
family partnership, married Sha^na Soondri Dibiah, the 
Respondent. Soon after his marriage, and in the month 
Kaiik 1224, (October and November 1817, A.D.) he 
died, having previously duly executed an ijazut-nama 
in writing to his wife Shama Soondri Dibiah, in which 
he commanded her to adopt a son, and gave his share 
of the joint family property to her, and to the son 
which he thus authorized her to adopt. The determi- 
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nation on the part of the Respondent, in consequence 
of family disputes, not to adopt one of the descend- 
ants of Uhurjn Das Pandey, led to an open rupture on 
the part of himself and his sons with the Respondent, 
and they dispossessed her of her share of tlie joint 
family property. In order to obtain a restoration 
of the possession of her share, the Respondent, on 
the 8th Septefnber 1827, filed her plaint in the Pro- 
vincial Court of Moorshedabad against Dhitr??i Das 
Pandeyy and his sons Piidu?i Chtind Pandey^ Gooroo 
Churn Pandey, and Sadhoo Churn Pandey^ claiming 
to be entitled to a moiety of the family property, on the 
representation that the fourth brother, Nihal Chund 
Pandey^ was dead, without issue, and seeking to reco- 
ver from the Defendants, rupees 2,18,969, 4 anas^ 
17 gundas^ 3 cowries, as the value of her moiety, or 
half share of the zemmdary and other real and personal 
property situate in the zillas of Moorshedabad and 
Bheerboom,i\\G joint undivided property of the Plaintiff 
and the Defendants. 

Dhurm Das Pandey, filed his answer to the plaint, 
in which he admitted that the Plaintiff’s husband was 
a member of the family, but denied that the property 
claimed by the Plaintiff was the joint acquired pro- 
perty of the Plaintiff’s father-in-law, Suroop Chxind^ 
while in commensality, but insisted that he and his de- 
ceased son Rain Kaunt, and Budun Chund, had pur- 
chased it with their own money, and that neither the 
Plaintiff nor her late husband or her father-in-law had 
any interest whatever in it ; that Nihal Chund had 
made a deed of gift, and that the Plaintiff's late hus- 
band, J/uradhun Pandey, had executed an ikrar^nania, 
or written document, acknowledging that the property 
in dispute was the self-acquired property of the De- 
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fendants, and transferring to Dhurm Das his, Hurad- 
° Pand^^* interest in bis father and grandfather's 

Mussumat 

ShamaSoon- ’^^naey^ Budun Chund Pandey, Gooroo Ckund Pandey 
DRi d.biah. and Sadhoo Churn Pandey, his sons, recorded their 

joint answer, corresponding in substance with the an- 
swer of their father. 

To these answers the Plaintiff filed a replication, in 
which she again insisted on her right to the share sued 
for, and denied that Huradhun Pandey, her husband, 
had ever executed such ihrar-nama in favour of De- 
fendant Dhurm Das Pandey as he set up by his answer j 
she further stated, that under the authority of the 
ijazut-nama she had, since the institution of the suit, 
adopted a son, and named him Ram Dhun Pandey. 

On the part of the Plaintiff, witnesses were produced, 
who proved the joint interest and partnership of 
Suroop Chund and his son Huradhun with Dhurm 
Das and his family, and the ijazut nama filed in the 
Provincial Court was proved by four of the attesting 
witnesses to have been the one executed by Huradhun 
Pandey in favour of his wife, previous to his decease. 

The Defendant examined various witnesses, with a 
view of proving that the property claimed by the Plaintiff 
had been acquired by himself and his sons, but their 
testimony was met and contradicted by the witnesses 
examined on the part of the Plaintiff. 

On the 19th of June 1829, P E. Paiten, Esq., the 
Judge of the Provincial Court of Moorshedabad, made 
his Decree, and finally ordered that the case be decreed 
to the Plaintiff, and that she be put in possession 
of a five anas, six gundas, two cowries, and two 
krants share of the property claimed, and enumerated 
in the inventory thereto annexed, and mentioned in 
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the petition of plaint as In the possession of the De- 
fendant : and the Defendants were ordered to refrain 
from interference and possession of the property, and 
the name of the Plaintiff was to be recorded in the office 
of Government, as proprietress of the talooks therein 
stated, in the proportion of the calculation given, with 
costs, to be paid by Defendants. 

From this Decree the Defendants appealed to the 
Sudder Dewanny Adaw/ut^ 

Further documentary evidence was then presented 

on both sides, the substance of which is stated in the 
Judgment of the 'Court. 


On the gth of April 1833, the Judge of the Sudder 
Dewanny Adawlut declared his opinion in favour oi 
affirming the Decree appealed from, and after stating 
all the previous circumstances of the case, recorded as 

follows; — “In my opinion, the decision of the Provin- 
cial Court, for the following reasons, is worthy of being 
affirmed : — ^ 

“First. From the evidence of the witnesses of both 
parties, and documents on the file of the Provincial 
Court, It IS clearly proved and established, that all the 
four brothers, (that is to say.) Dhnrm Das. and 

roop Chund, and Nihal Chund, and Anroop Chund 

‘“gather, and 

that after the death of Suroop Chund, Huradhun. his 

n and he.^ m the same manner as his father, con- 
tinued with his uncles as joint sharer. 

“Secondly. The wedding of husband of 

the Respondent, was effected from the joint money. 

.K petitions filed after 

a nd^^!/ ^ Chund, by Dhurm Das Pandey, 

and Budun Chund Pandey, and Churn Pandey 

and Sadhoo Churn Pandey, in the Government office’ 
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praying the name of the deceased be erased, and that 
their own names, and that of Huradhun Pandey, be 
recorded, it is clearly proved that in them the afore- 
named acknowledged and admitted of the partnership 
and joint interest of Huradhun^ which circumstance is 
duly corroborated by a copy of the rubakary of the 
collectorate, dated 28th January 1817, stating that 
their names, conjointly with the name of Huradhun^ 
were to be found in the Government records for the 
ialooks in dispute. 

Fourthly, From the copy of the petition filed on 
the part of Btidun Chtind and Huradhun^ jointly in one* 
paper applying for a public sale of the property of 
defaulting ryots of Lat Killa, the Plaintiff's husband's 
coparcenary interest with Appellants is also clearly 
established. 

** Fifthly. From among the mahals in dispute, the 
most important mahals^ such as Lat Killa and Decha- 
para^ were purchased in the name of Stiroop Chund* 
Hence it cannot be imagined that without his possessing 
a right, his name would have been inserted ; and it is 
likewise proved, that Htiradhun, the Respondent's hus- 
band, at the time of his death, was twenty-two years 
of age, and that a few days anterior to it be executed 
an ijazut-nama in favour of his wife, the Respondent, 
for the adoption of a son ; and the Respondent some 
years after his death, agreeably to the above docu- 
ment, adopted as her son Ravi Dhiin Pandey^ although 
from among the objections of the Appellants, two 
objections, first, the ikrar-nama, dated the 15th 
Katik 1224, Bengal 'Ex 3 , y produced by them under the 
allegation that it was executed to them by Hurad- 
hun Pandey, disclaiming his participation in the pro- 
perty of his grandfather and father; and secondly, 
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that the ijaznt-'navia adduced by the Respondent as 
having been executed by her husband, for the purpose 
of adoption, was not valid and admissible, in conse- 
quence of the Respondents being under age, (that is to 
say, that when it was written, her age was two years,) 
— have on the first appearance some claim to consi- 
deration ; yet when the matter was well sifted, these 
two objections did not appear to favour the pretensions 
of the Appellants, for apparently the ikrar- 7 iama in 
question was drawn out at the time when Huradhiin 
was dangerously ill, (so that he died a few days after,) 
by the hand of Nub Kishore, one of the ryots of Dhtir7n 
Das, and was signed in such extremity of sickness that 
his senses were materially injured. This leads to the 
suspicion, that he was not aware to what, or to what 
paper, he put his signature; hence the paper in ques- 
tion coming into existence is not free from doubt. 
With all this, if, agreeably to the allegation of Appel- 
lant’s witnesses, it should be even held valid, never- 
theless it cannot be deemed sufficient to reject the 
claim of the Respondent, and to annul the decision of 
the Provincial Court, for it is clear that a deponent 
can only depose to such matter as has actually oc- 
curred prior to the time of his deposition: contrary 
thereto is repugnant to fact, and inadmissible. In the 
present instance, this circumstance is sought in vain, 
that is to say, as by the testimony of witnesses and 
various documents, it is clear that Htiradhun's claim 
to, and possession of, the property in dispute, existed 
up to the time of the execution of the ikrar-nama^ 
how then, from the tenor of the ikrar-natnay can it be 
argued that lie had no claim ? A refutation of the 
second objection is completely met in the decision 
of this Court, dated 19th July 1832, in the case of 
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Anund Mohtm, Appellant, v. Huree Periah, Respon- 
dent, which was passed agreeably to the bewusta 
of the pundit of this Court; consequently there ap- 
pears no necessity for any other argument. Under 
all these circumstances, and the reasons detailed in 
the decision of the Provincial Court, the decision in 
question in every wise appears good and valid, and 
the objections of the Appellants thereto altogether 
inadmissible. It is therefore finally ordered and de- 
creed, that the decision of the Provincial Court of 
Mootshedabudy dated 19th fune 1829, be affirmed and 
ratified, and that the Decree of the Provincial Court 
be executed agreeably to what is stated therein, and 
the appeal dismissed with costs.” 

The Appellant then, after praying for a review of 
Judgment, which was refused, appealed to His late 
Majesty in Council. 


Mr. Charles Buller, Jun., Mr. Jackson^ and Mr, 
Forsyth, for the Appellants. 

The property in question belongs entirely to the 
Appellants, Part of it was assigned to them for their 
individual benefit by Nihal Chtind Pandey and Hurad- 
htin Pandey, and the remainder of such property was 
acquired by the Appellants by their own exertions, 
and not as an undivided family with the husband of 
the Respondent or any other person under or from 
whom the Respondent claims. It is true they may 
have constituted a joint family, but the property 
having been solely acquired, without employing for 
that purpose any part of common family property, be- 
came separate, and the Respondent has no right in law 
to participate therein, i Strangds Hindoo Law, 2rj, 214. 
There is moreover a fatal objection to the Respondent's 
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claim. In what capacity does she sue? She does not 
sue as the guardian of the adopted son. In the suit 
she claimed to be the heiress of Huradhun Pandey, but 
adduced evidence upon which the Court declared an- 
other person to be his heir; and the Court in direct 
opposition to such evidence, and its own declaration, 
decreed to the Respondent the same share of the pro- 
perty of her deceased husband, to which she would 
have been entitled if her claim had been proved. At 
the time of the death of Huradhun Pa7idey, the Re- 
spondent was a childless widow, and only entitled to a 
life estate. Keemt Singv. Koolahul Sing {a). i W. 
Macnaghten’s Hindoo Law, 19. i Stratige's Hindoo 
Law, 121, 134. The moment the adoption took place, 
she cut down her life estate, and became only entitled 
to maintenance. i W. M ac 7 iaghten’ s Hindoo Law, 
70. As, therefore, the evidence adduced by the Re- 
spondent made out a case which completely super- 
seded the claim set forth in her pleadings, the plaint 
ought to have been dismissed with costs. The mode 
in which the account is taken is unjust. No evidence 
whatever was given of the amount of cash belonging 
to the family at the death of the Respondent’s husband, 
which the Provincial Court assumed to be very large. 
An account should have been directed. 
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and Mr. 

Pdmtaid L. Moore, for the Respondent. 

It was established by the evidence that the four 
rothers and, after the death of Suroop Pandey. the 

Respondents husband, were an undivided Hindoo 
family, and lived in commensality and joint partner- 


(*0 2 Moore s Iiui. App. Cases, 331 
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ship; that no separation ever took place between them j 

and that the property which formed the subject of the 
suit was joint family property, to which the members 
of the family were respectively entitled as cotsbarers. 
The presumption of law then is, that all the property was 
jointly acquired. By the Hindoo Law, the Respondent 
was entitled as the widow of Huradhun Pandey^ who 
died without issue, to his share of the joint family pro- 
perty, and she has adopted a son, pursuant to a com- 
mand and authority in writing duly given by her hus- 
band for that purpose. She then became his guardian 
and trustee. This Court, as in the House of Lords, 
will never interfere for the purpose of setting aside the 
proceedings of the Court below on a mere technical 
informality where substantial justice has been done, 
and this principle has been applied to Indian cases. 
Khoorshed jee Manik-jee v. Mehrwan~jee Kkoorshed-- 
jce {a\ Qhirdharee Singv, Koolahul Sing (b)* The ikTat-^ 

nnmei alleged by the Defendants to have been executed 
by Huradhun Pandey was a fabricated instrument, and 
conferred no riglit upon Dhurtn Das Pande-y, in whose 
favour it purported to have been made. Bengal Reg. 
XX. of 1812. 


Lord Campbell : 

Their Lordships feel very much indebted to the 
Gentlemen of the Bar, on both sides, for the manner in 
which this case has been argued. It has been argued 
with the greatest ability and with great conciseness; 
and I must say that we are better assisted by the Bar 
when a case is so argued, than when the arguments are 
extended to an unnecessary length, and there are repeti- 


(tf) I Moore's Ind. App. Cases, 442. 
(^) 2 Moore’s Ind. App. Cases, 344* 
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tions, which only perplex us. I am sure nothing was 
omitted on either side, that could assist or be of service 
to their clients. 

This case is of a very intricate and perplexing 
nature, and it is utterly impossible to explain all the 
facts that appear in evidence before us. But we have 
the Judgment of the Zilla Court, which appears to me 
to be framed with great care and caution^ and 1 am 
glad to have an opportunity of saying so, because lately 
in another case (the case respecting the palanquin), I 
felt it my duty to declare the regret of all their Lord- 
ships who heard the case, that much pains had not 
been bestowed upon it either by the Zilla or the 
Sudder Dewanny Court. In this case it appears to me, 
and I believe to all their Lordships, that both in the 
Zilla Court and in the Sitdder Dewarmy Adawlut the 
Judges have shown great industry, great circumspect 
tion, and great discrimination. 

Now the case really involves merely a question of 
fact. There is no disputed point of law that occurs 
in the case, and upon a question of fact we must 
give credit to the judgment of the Court below, the 
Judge having an opportunity of seeing the witnesses 
and of seeing the documents, and being better ac- 
quainted with the habits and customs of the people 
than we can be supposed to be. 

The Judgment of the Zilla Court in this case has 
been affirmed by the Sudder Dewanny Adazvlut, The 

Judge of the superior Court not in all respects taking 
exactly the same view as the Judge of theinferior Court, 
but confirming the Decree of the inferior Court; we 
have to determine whether that Decree ought to be 
affirmed or reversed ; and after tlie most anxious con- 
sideration, their Lordships are of opinion that the 
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only course that we can safely adopt is to affirm the 
Decree. 

It IS allowed that this was a family who lived in 
commensality, eating together, and possessing Joint 
property. It is allowed that they had some joint pro- 

perty, and there can be no doubt that, under these 
circumstances, the presumption of law is, that all the 
property they were in possession of was joint property, 
until it was shown by evidence that one member of the 

family was possessed of separate property. Such evi- 
dence may be received, but their Lordships are of 
opinion that such evidence has not been given in this 
case, with regard to any part of the property. 

Now what has been relied upon, with regard to a 
portion of the property, has been chiefly that it was 
purchased in the name of one member of the family, 
and that there are receipts in his name respecting it ; 
but all that is perfectly consistent with the notion of 
its having been joint property, and even if it had been 
joint property it still would have been treated exactly 
in the same manner. We have heard from the highest 
authority, from the authority of Sir Edward East and 
Sir Edward Ryan, whose most valuable assistance we 
have in this case, (and it gives me a confidence that I 
should not otherwise have felt,) that the criterion in 
these cases in India, is to consider from what source 
the money comes with which the purchase-money is 
paid. Here there has been no evidence given that the 
Appellant had any separate property, or that it was 
from his funds that any part of the purchase-money 
was paid ; therefore, I think, that so far on this part 
of the case, no difficulty can be entertained, and that 
the whole of the property must be considered as joint 
property. 
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That being so, the widow is entitled to a third of 
that joint property unless credit be given to the ikrar- 
naina which has been set up by the other side. The 
Judge of the Zilla Court, who must have seen it, who 
must have examined it, and who had an opportunity 
of seeing the witnesses by whom it was supported, and 
the witnesses by whose evidence the authenticity of it 
was impeached, came to the conclusion that it was a 
fabrication. The Judge of the Siidder Court was 
rather of opinion that it bore the seal or signature of 
the grantor, but that it had been obtained from him 
when he was incompetent to execute a Deed. I must 
for my own part express, that the leaning of my 
opinion is rather in accordance with that of the Judge 
of the Zilla Court. But at all events, it seems to me 
that this is a Deed to which no faith can be given, and 
that the two Courts were perfectly right in considering 
that it was not the Deed of the grantor, and that it 
ought not to have any weight given to it. 

We now come, therefore, to the question of quantwn. 
Their Lordships are of opinion that the whole of the 


real property must be considered as joint property, and 
Bie same as to the personal property, because accord- 
ing to the Law of the Hindoos, as in the Civil Law, no 
distinction is made between these two species of pro- 
perty. Their Lordships certainly have felt great diffi- 
culty respecting the amount of personal property — the 
cash supposed to be in the house— and it would have 
been saHsfactory to them, if, according to the course of 
proceeding in this country, a reference could have been 
made by the Court below to ascertain the amount. 
But we have reason to believe that such a reference 
could not have been made, and now, at this distance of 
time. It could not possibly be made with any advantage. 
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4 

To show the amount, there is a document ptoduced, 
which, if genuine, is sufficient for the purpose,*— -an in- 
ventory, supposed to have been acknowledged by one 
of the parties against his own interest. The Judge of 
the Zilla Court and the Judge of the Suddet 
have both concurred in believing that to be a genuine 
instrument, acknowledged by the party. There is no 
doubt that is subject to some suspicion, but we do 
not feel that we should be at all justified in saying that 
the Judge of the Zilla Court and the Judge of the 
Sudder Court came to a wrong conclusion. We feel 
ourselves bound, likewise, to consider that a genuine 
document, and if so, it proves the amount of the pro- 
perty to be according to that stated in the Decree* 

An objection has been made, that, pending the suit, 
an act of adoption was executed by the Respondent, 
whereby the whole property was divested from the 
mother and vested in her adopted son. Now, upon 
the authorities there can be no doubt that that is the 
result of an act of adoption, because the property is in 
the widow, from the death of the husband, till the 
power of adoption is exercised. Then that adoption 
divests it from the widow, and vests it in the adopted 
son. But for that reason are we to reverse the Decrees 
of the two Courts ? No objection was made in either 
of those Courts that the proper parties were not be- 
fore the Court. If such an objection had been made, 
it might have been removed, and I think it is a safe 
maxim for a Court of Appeal to be governed by— that 
an objection, which, if taken, might have been cured, 
and which has not been taken in the Court beloW, 

shall not be taken in the Court of Appeal. 

We consider that the Judges of the two Courts be- 
low were right in coming to the conclusion, that the 
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ijaslit nania^ or deed giving the power of adoption, was 
a genuine deed. The witnesses who were examined 
to prove its validity were believed by the Judges below, 
and we see no sufficient reason why they should be 
disbelieved by us. That, therefore, being a genuine 
instrument, there was a power of adoption, and it is 
always to be borne in mind that that deed goes along 
with the habits and feelings of the Hindoos, bacause 
we know that a Hindoo dying without issue male, 
would be most anxious before his death, by writing or 
by parol, to give a power of adoption, in order that the 
sacrifices which are required may be performed, and 
that his departed spirit may be introduced to a state of 
happiness* 

Then, under these circumstances, what is the effect 
of the Decree ? It has been objected that the effect 
of the Decree is to put the Respondent in possession, 
in her own right, of that which is divested from her 
by the act of adoption j but their Lordships conceive 
that, although the Decree is not very skilfully framed 
in that respect, that is not the effect of it. All 
the facts being stated, it is assumed as matter of law^ 
that, after she had executed the act of adoption, she 
prosecuted the suit only as guardian of her adopted 
son. Then, as the suit must be considered as after- 
wards prosecuted by her, in her name, for his benefit 
the Decree must be considered to be for his benefit, 
and that she is put in possession as trustee for him. 
He claimed, as I understand, an undivided share ; she 
is to be put into possession of an undivided share. I hat 
share she will hold accountable to him as his guardian 
and trustee, being entitled herself to a maintenance out 
of it. Some of their Lordships thought that it might 
be expedient to alter the Decree with relation to that 
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point. But upon the whole, after considering the 
matter more maturely, their Lordships are of opinion 
that it is unnecessary — that the effect of the Decree will 
be to consider the whole of this property as joint pro- 
perty — that this deed, giving the power of adoption, 
the ijazut-na7na — ‘is a genuine instrument, that she pro- 
secuted the suit as guardian for her adopted son, and 
that, therefore, he will be entitled to call upon her to 
account for the profits of the joint property of which 
she is to be put in possession. 

Under these circumstances, their Lordships are of 
opinion, that it will be proper to recommend to Her 
Majesty that the Decrees of the Courts below be 
affirmed, and with costs. There are doubts upon the 
facts, but we are proceeding upon the ground that a 
forged instrument was given in evidence on the part 
of the Appellants, that that has caused the litigation, 
and that there is no reason why in this case we should 
depart from the common rule, that the Appellant fail- 
ing must pay the costs of the Appeal. 
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JESVVUNT SiNG-JEE UbBY SiNG-JEE 

and Chuter Sing-jee Deep Sing- 

JEE 


I Appellants, 


ANr> 

Jet Sing-jee Ubby Sing-jee ... Responde^U* 

On Appeal from the Sudder Dewanny Adawlut of 

Bombay, 

This suit respected the right of inheritance to cer- 
tain portions of the revenue of the villages in the per- 
gtinna of Amo^f, and other hereditary property, formerly 
belonging to the Ba/a of Amod, Khan Saheb, or Ubby 
Smg^ the father of the present Respondent. 

^ Present : Members judicial Coinmiitee , — Lord Brougham, 

Lord Langdale, the Right Hon. Dr. Lushington, and the Right. Hon! 
T. Pemberton Leigh. 

Privy Counci\\or,—Ass£ssor,^Sir E. Ryan. 


5th Feb. 

1844. 

T 

By the Ma ho- 
rn edan Law, a 
child born in 
wedlock is 
presumed to 
be the child 
of the father; 
legitimacy 
following the 
marriage bed. 

A Maho- 


pent' fnf ■'mie HeM "to^Ms^ro- 

Df^prl r'sff ^ Held on Appeal, to be inoperative and void either as a 

jsfssliSHSFSss: 

with th*. Judicial Committee, ^pon the Appeal 

with the further evidence, cominff before them fheJr T ^ppeai, 

being made a mere refefence rhl c ^ ^ by 

evidence, without throwing rny couTroTe 

dicate upon the cause but remiV fu ‘O re-consider or adiu- 

Lordi, of the Committed consideration of the 
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In the year 1865 (a.d. i 8 oS-g) Purtada, one of the 
wives of the Raja Ubby Sing-jee, having left Amod^ 
where her husband resided, and taken up her residence 
at Baroda^ gave birth to the Respondent. 

The Raja recognised and acknowledged the child of 
Ptiriaba as his offspring, and provided for it by making 
Puriaha, although living separate from him, a regular 
allowance for her own and her child's maintenance 
during his life. 

In the Raja died, whereupon Puriaba's child, 
Jet Sing, being the only son of the Raja, became 
entitled by the Mahomedan Law to the gtiddy and 
zemindary of pergnnna Amod, and all his property 
of every description. 

Jeswtint Sing, the son of Chiitur Sing, the late 
Raja's youngest brother, however, claimed to be en- 
titled to the property of the deceased Raja, by virtue 
of an alleged deed of adoption ; and Chutur Sing and 
Jesiomit Sing, combining with Gulaba, one of the late 
Raja's wives, took possession of the whole of the 
Raja's property. 

In consequence of these proceedings, Piirtaba filed 
her plaint, as the guardian of Jet Sing, in the Zilla 
Court of Broach on the 20th of June 1825, to recover 
the possession of the ze?nmdary and other property of 
the late Raja, laying her action at the sum 
rupees, being ten times the amount of 
income. 

On the 5th of December 1825, the three Defendants, 
Chutur Sing, Jeswunt Sing, and Gulaba, put in their 
answers, in wiiich they insisted on the adoption of 
Jeswimt Sing by the late Raja, and asserted that 
the Plaintiff, Jet Sing, was not the son of the Raja, 
and had been repudiated by him in his lifetime, and. 
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therefore, could not be his heir or entitled to succeed 
to the inheritance of the zerniiidary. 

The Plaintiff, Jet Sing^ having replied, and the De- 
fendants rejoined, documentary and oral evidence was 
produced on both sides. 

On the part of the Plaintiffs, a deed of assignment 
bearing date the loth of March iSiy, of a village 
called IV^adea, to Purtaba and her son, for their main- 
tenance and support, which contained a clear recogni- 
tion by the Raja^ of Jet Sing^ as his son, was proved. 
They put in also a letter from the late Raja, of the 
2Sth of April 1816, addressed to Jet Sing as his son,' 
and a power granted to Purtaba and Jet Sing, by the 
Raja, to manage his affairs. They also produced a 
variety of witnesses to prove the birth and naming 

of Jet Sing, and the acknowledgment of him by the 
Raja, 

The Defendants (the present Appellants) put in the 

alleged deed of adoption of Jeswunt Smg, which was 

dated the 26th December 1821, and purported to be a 

repudiation of his wife Purtaba and liis son Jet Shig, 

and a declaration of the illegitimacy of the latter, as the 

ground for the adoption of his nephew Jeswunt Smg, 

the son of his youngest brother Chutur Sing. The 

Defendants, Jeswunt Sing and Chutur Sing, also 

examined various witnesses, none of whom, however, 

deposed to any specific act on the part of the Raja, by 

which Jet Sing was disowned, except the deed in 
question. 

On the 22nd of August 1826 the cause came on for 
judgment before the Zit/a Court, when, after going 
through all the proceedings and evidence, the Court 
observed, that ' after a most attentive perusal of the 
whole of the documents filed and evidence taken in 
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this case, it was quite satisfied that the Plaintiff (the 
present Respondent) had proved his claim to the 
guddy of Afnod\*' the Judge, Mr, Edward Grant, 
adding that, '‘independent of the evidence and docu- 
ments produced by Plaintiff, the strong resemblance 
that Jet Sing bore to his deceased father, the lat- 
ter of whom was personally known to that Judge 
when alive, was so great as to leave no doubt in 
the mind of the Court as to his being his legitimate 
son.” It was therefore decreed, that the Plaintiff 
be put in full possession of the whole of the property 
of his deceased father Ubby Sing^ which was in the 
possession of the Defendants, the parties bearing their 
own costs of suit. 

From this Decree, the Defendants' appealed to the 
Sudder Dewaimy Court of Bombay^ 

On the 31st of March 1827, the cause having come 
on for hearing before the Sudder Court, the following 
questions were stated by that Court for the opinion 
of the Mahomedan law-officer : — 

Question.— “ Can a man having a son leave his 
property to his brother's son during the lifetime of 
that brother, and would such an act deprive a son of 
all participation in the father's property? Does it 
appear from the tenor of the sunud (the alleged deed 
of adoption) now shown to you, that all the property 
has been given away ; and in such case, is it proper 
according to the Mahomedan Law, or not?” 

Answer. — “It is declared according to the Maho- 
medan Law, that any man having a son can give away 
his property to any one he pleases, whether he be a 
nephew or any other person, and in consequence of his 
(the person to whom the properly is given) being made 
proprietor, the son of the donor is deprived of every 
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thing except the right of consanguinity. I have ex- 
amined the sunud. If the donor has given away the 
property and the receiver has taken pcssession of it, it 
is correct and proper ; for so it is written in the chapter 

of Free Gifts in Hedgia, and in other books. — Jfd'aho- 
med Kazi'* 

After this opinion, the Court placing the sunud in 
the same law-officer's hand, put to him the following 
question concerning it: — 

Question, — “ In the accompanying sunud It is thus 
stated by Ubby Shig, ' the woman, Maha Rany Pur- 
taba^ having brought /et Sing^ the son of some un- 
known person, I on that account disown him as my 
offspring but it is proved in evidence that Ubby Smg 
was persuaded to make such a declaration contrary to 
the truth, for yet Smg is the son of Ubby Sing. In that 
sunud a gift is mentioned, but no property specified, 
whether in general or detail, neither has the donee's 
acceptance of the gift been proved. Further, feswunt 
Sing, the Appellant, has not proved that Ubby Sing, 
having divested himself of the property, agreeably to 
the terms of the sunud, piit Appellant in possession of 
it agreeably to the Mahomedan Law - therefore, would 
it be proper to act upon such an imperfect sunudT* 

Answer. ** Agreeably to the Mahomedan Law, we 
state, that as the declaration made by Ubby Sing, 
denying that fet Smg was his son, has been proved to 
be false, and it has also been proved that he {Jet Si?ig) 
is the lawful son of Ubby Sing, the above-mentioned 
written declaration is invalid. As long as Purtaba 
remained lawfully wedded to Ubby Smg, his denying 
the descent of her son from him, and disowning him as 
his offspring, would not be admitted ; for by our law, 

‘ the offspring follows the bed,' and the connexion of the 
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marriage bed is legal and firm ; and since perfect pos- 
session and acknowledgment by the donee of what has 
been given, whereby the gift would have been per- 
fected, has not been proved, therefore the said gift, 

^Ubby'sJng-^ according to law, is not correct, then no force can be 
jEE. given to such an imperfect writing. Moreover, from 

the sense of the law authorities, as the Hidaya and 

others, on the subject of genealogy and gift, it is mani- 
fest and apparent.” 

On the 23rd of June 1827 the Sudder Adawlut, 
having duly considered all the proceedings in the 
appeal, after reference to the Mahomedan law-officers, 
found that the instrument of adoption was invalid and 

ineffectual : first, in respect to the declaration therein 

% 

made by Ubby Smg^ denying to Jet Sing the character of 
his son, having been nagatived by the Court, finding that 
the said Jet Sing was the true and lawful son of the said 
Ubby Singy as it was in proof, from the personal know- 
ledge of the Zilla Judge originally trying the case, that 
the son, yet Singy bears the strongest resemblance to his 
father, and this was not a son suddenly brought forward 
as just found, but of a boy from his birth claiming and 
passing as the son of Ubby Sing \second\yy on theground 
of it being incompetent to a father, by the Mahomedan 
Law, to declare a son spurious, born of a wife not pre- 
viously divorced; and thirdly, because there being no 
proof of seisin of the property by the Appellant, said 
to have been given to liim by the late Ubby Singy 
nor of relinquishment of it by the said Ubby Sing^ so 
as to constitute a valid and lawful gift. Accordingly, 
the Court affirmed the Decree of the Zilla Judge of 
Broach, of the 22nd of Azigust 1826, witli costs. 

From this Decree, the Appellants appealed to His 
late Majesty in Council. 
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When the Appeal came on for hearing, their Lord- 
ships were of opinion that the cause ought to be sent 
back to the Siidder Dewanny AdawltU, to hear certain 
witnesses tendered on behalf of the Appellants (a) and 
rejected by that Court j and the cause having been re- 
mitted, the Sudder Dewan 7 iy Adawlttt at Bombay^ by an 
Order bearing date the 12th of 1841 , directed 

the Zilla Court of Surat to take the evidence, (to re- 
ceive which application was formerly made,) agreeably 
to the Order of Her Majesty in Council, notice being 
given to the opposite party to afford him an opportu- 
nity of rebutting the same if able. 

In pursuance of this Order, the Zilla Court pro- 
ceeded to take the evidence of such of the witnesses as 
were tendered, and after allowing four months for the 
production of the witnesses, forwarded the deposi- 
tions thus taken to the Sudder De 7 S}amiy Aduwlut, and 
the same were transmitted by the Court, without any 
adjudication upon the case, in consequence of the fresh 
evidence, to Her Majesty in Council. 

Upon the Appeal, with this additional evidence, 
coming on for hearing, their Lordships stopped the 
Appellants' Counsel from arguing the case ; the 
opinion of the Committee being thus expressed by 
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The Right Hon. Dr. LUSHINGTON : 

There is necessarily in this case a preliminary con- 
sideration whether their Lordships have any authority 

Present ; Members of y udicial ComtniUre , — Lord Langdale, 
Lord Campbell, the Vice-Chancellor Knight Bruce, and the Right 
Hon. Dr. Lushington. 

Privy Councillors,-.4ss«5„«,_Sir E. H. East, Bart., and Sir E . 
Ryan, Knt. 

(<0 Reported on this point, 2 Moore's Ind. App. Cases, 424. 
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to hear the present proceedings, or whether any con- 
sent given by the Counsel on both sides will enable 
them to administer justice in the case. Their Lord- 
ships greatly regret that it is their opinion that they 
are unable to proceed at all, and for the reasons which 
I am now about to state. 

When this case came under their Lordships' con- 
sideration, in pursuance of the original reference from 
Her Majesty in Council, their Lordships, who then sat, 
were of opinion that it was necessary that the case should 
be sent back to the Court below, in consequence of that 
Court having taken upon itself to refuse the examination 
of several witnesses who were tendered upon no justifi- 
able ground. Having come to that opinion, their Lord- 
ships reported to Her Majesty, ** That the cause ap- 
pealed from the Court of Sudder Dewanny Adawlut 
ought to be remitted back to the said Court, on the 
ground of the refusal of the Court below to hear certain 
witnesses on behalf of the Appellants in the said cause, 
and that the said Court of Sudder Dewanny Adawlut 
ouglit to be directed to proceed therein accordingly#" 
Now we are of opinion, that when that Judgment 
was pronounced and affirmed, as it was by Her Majesty 
in Council, the original reference of the Appeal to ,this 
Court was entirely exhausted, and that our authority 
was completely at an end. But how did the Court 
below proceed ? They remitted the case to the Zilla 
Court at Surat, with directions to examine the wit- 
nesses in the case, and that Court accordingly made an 
order for the production of the witnesses, proposing to 
the other party to give them an opportunity of re- 
butting the additional evidence if such an opportunity 
could be embraced. It does not appear that the op- 
portunity so given was taken advantage of, and the 
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Zilla Court having transmitted the evidence so taken, 
to the Sudder Court, that Court, without any adjudi- 
cation, sends the case directly up to this Court for con- 
sideration. 

Now, what possible jurisdiction can their Lordships 
have. There is no reference by the Queen in Council 
subsequent to the Order in Council of the 2Sth of 
January 1841, remitting the case to the Court below. 
What ought to have been done is this; — After hearing 
the evidence on the one side, or on both sides, which had 
been offered, the case ought to have been decided, and 
If either of the parties were dissatisfied with the deci- 
sion, there ought to have been a fresh Appeal, and the 

case ought to have been brought under consideration 
in the usual and ordinary manner. But as it now 
stands, we have no authority under the original refer- 
ence and we have no second reference. Consequently 
we have no jurisdiction at all, and having no jurisdic- 
tion, consent cannot confer it; and any attempt, of 
course, to pronounce a Judgment, never could be fol- 
lowed up by Her Majesty in Council by a valid Order. 
We exceedingly regret, for the interest of the parties 

that such a state of things has occurred, but vve can- 
not proceed in this case. 
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In consequence of the opinion thus expressed by the 
Lordships, of their inability to entertain the Appeal 
petition was presented by the Appellants, which. afU 
setting forth the above facts, prayed that Her Majest 
in Council would be pleased to take their said Appea 
together with the depositions aforesaid, into Her mos 


« Present ; Members of the judicial Commttlec — 
the Vice-Chancellor Knight Bruce, the Right Hon 
Fust, and the Right Hon. Dr. Lushiiigton 


Lord Campbell, 
Sir H. Jcnner 


15th Dec. 

1843* 
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gracious consideration. And that the said Decree of 
the 23rd of June 1827 might be reversed, altered, or 
varied, Or that Her Majesty in Council would be pleased 
to direct the said Stidder Dewanny Adawlut to re-hear 
the said cause, and upon such re-hearing to take the 
depositions aforesaid into their consideration, and ad- 
judicate thereupon. 


Mr, Jackson supported the Petition ^ and 

Mr. Edjnund F. Moore appeared for the Re- 
spondent, 

And expressed himself ready to consent to any course 
their Lordships felt they could adopt to ensure the 
speedy hearing of the case. 

The cases of Rajtmder Naram Rae v. Bijia Govind 
Sing (a), and Sree Mntty Bissoonderry Dabee v. Rajah 
Burrodacaiint Roy (^), were referred to. 


Lord Campbell : 

All parties consenting, we think that the Order of 
the 25th of January may be varied, for the purpose of 
making it an Order merely to take fresh evidence, and 
to remit the evidence to this Court, and that Order 
being varied, the irregularity will be entirely cured, 
and we can hear you strictly under the Act of Parlia- 
ment. 


Upon this Petition, their Lordships reported to Her 
Majesty as their opinion (the express consent of the 
parties on bolh sides having been given to that effect), 
that Her Majesty's Order in Council of the 25th Ja 7 iu- 
ary 1841, whereby it was ordered that the said cause 

(ij) 2 Moore’s Ind, App. Cases, 181. 

(^) 2 Moore’s Ind. App. Cases, 127. 
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be remitted back to the Sudder Dewayiiiy A-davolut^ 
ought to be varied, and that it ought to be declared 
that the said Stidder Dewayiny A.dawlnt ought only have 
been directed to admit*the evidence of the said wit- 
nesses in the said petition mentioned, the same to be 
remitted for the consideration of the Lords of the Com- 
mittee, together with the evidence before taken in the 
said cause, without setting aside the final Decree of the 
Sudder Demanny Adawltit appealed against, throwing 
any duty upon the said Court to reconsider or re- 
adjudicate upon the said cause. And in case Her 
Majesty was pleased to order that the said Decree of 
the 2Sth of January 1841 be so varied, and do stand 
varied accordingly, then their Lordships are of opinion 
that the depositions of the witnesses examined by the 
Ziila Court in pursuance of an Order of the Sudder 
Dewanny Adawlut of the 12th of July 1842, ought now 
to be received as evidence in this cause. And that 
Her Majesty should be recommended to direct their 
Lordships of this Committee to proceed with the hear- 
ing of the Appeal against the said Decree, together 
with the depositions aforesaid, and to report their 
opinion upon the said final Decree of the Sudder De~ 
Uianny Adawlut, to Her Majesty. 

The above report was duly confirmed by an Order 
in Council, bearing date the 31st of Jayiuary 1844. 
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The Appeal now came on for hearing, upon the 
evidence taken by the Court in India upon the remit, in 
conjunction with the former evidence. 


The questions raised and argued were, /irsl, whether 
It was proved by the evidence that the Respondent 
was the son of the deceased Raja Ubby Stng.Jcc Deep 
Sing-jec, and, secondly, if the instrument under which 
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the Appellants claimed, and which they insisted ope- 
rated so as legally to disinherit the Respondent in the 
event of his being proved the RajWs son, was valid 
and operative by the Mahomedan Law, either as a deed 

^ deed of adoption and testamentary disposi- 
tion. MctcuaghteT^ s Principles of the Mahomedan Law, 
50, 51, 124, 242-3, were referred to. 


Mr. Charles Bullet^ Mr. /achso/it a.nd Mr, Forsyth, 
for the Appelfants; and 

Mr. Wigram, Q. C., Mr. F, /. Lloyd, and Mr. 
Edmund F, Moore,lK>r the Respondent, 


Lord Langdale : 

This case comes on upon an appeal from the Court 
of Sudder Dewanny at Bombay, 

The Appellant states in his Plaint, that he was en- 
titled to the property in question, in one form or anotheri 
as the adopted heir ot Raja Ubby Singjee, who died 
in the year 1825. The Respondent alleges himself to 

be the heir of the same person, and as such entitled to 
the property in question. 

The claim of the Appellant rests altogether upon the 
validity of a Deed which is stated to bear date on the 
26th of Deceynber 1821, and which is alleged to be an 
effectual Deed of Gift to him, of the property in ques- 
tion* It is also alleged on the part of the Appellant, 
that if it is not to be considered as a Deed of Gift, it 
is to be regarded as a Will, under which he is 
entitled ; if the Respondent be not the heir to the 
whole of the property, or at all events to one third o£ 
it. It is, therefore, of the utmost importance to see 
what is the nature and effect of this Deed ; it is dated 
*he 26th of December 1821, and is signedby Ubby Sing-‘ 


ON APPEALS FROM THE EAST INDIES. 
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jee. Deep Sing pee. The Deed is short, and is in the 
following words:— “As I have divorced my wife, her 
son, ye/ Sing, by illicit intercourse, is hereby disin- 
herited. I have, therefore, adopted you.” Then there 
follows after the signature these words : — “ I have 
adopted Rana Jeswimt Sing\.o succeed to my property 
and title no one shall interfere in this adoption. I 
have also made provision for all my wives, by assign- 
ing a portion of land for their maintenance — they shall 
not be annoyed in any way, but considered as the 
mothers oi Jeswunt Sing,s.nA so treated and maintained. 

I have no son, and the heir to the estate is my brother 

Rana Chuter Sing, whose son, Jesvnunt Sing, I have 
adopted.” 

The first question to be considered is, whether this is 
a Deed of Gift which passes any property to the Appel- 
lant, Jesw tint Sing ■, and that depends upon these words 
—•‘I have adopted Rana /eswunt Singto succeed to my 
property and title:” and upon this subject their Lord- 
ships have been referred to Macnaghten’s book as to 
what is the meaning of a Deed of Gift ; in which it is 
stated, '■ It is requisite that a gift should be accom- 
panied by delivery of possession, and that seisin should 
take effect immediately, or, if at a sub.sequent period 
by desire of the donor.” (P. 50.)—“ A gift cannot be 
implied, It must be express and unequivocal, and the 
intention of the donor must be demonstrated by his 
entire relinquishment of the thing given, and the’ gift 

IS null and void where he continues to exercise any act 
of ownership over it." (P, 51.) 

Now. in the first place, their Lordships feel great 
difficulty in saying that any gift absolutely was here in- 
tended : the words are, “ I have adopted Rana Jeswunt 
Sing to succeed to my property.” When is he to 
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succeed ? After his death. Where is the Velinquish- 
ment or any giving up of the property ? There is 
none. If these words were intended to pass the pro- 
perty, there is a complete absence of any relinquish- 

J«T SiNG-jEE ment by the donor, or of seisin by the donee, and, 
Ubbv Sing- ^ . , , . , . • • ^ 

Jee. therefore, it appears to their Lordships that this instru- 
ment is not to be treated as a Deed of Gift. 

Then arises the question. Is it a Will ? We have 
again the same absence of his intention to give, in 
words. He says he has no son, and he adopts some- 
body who may succeed. His son may succeed— any 
other person may succeed — if it is in the nature of a 

testamentary gift. 

This case seems to be in the very terms of it almost 

sir.ilar to a case cited from page 124 of Mac- 
naghten’s book, where the question was as to the effect 
of a document executed by a party declaring his 
nephew to be his representative in proprietary right. 
The answer declares "the document to be of no 
validity, and cannot be available to confer any right of 
succession on the nephew, because it purports to con- 
stitute him the representative in proprietary right of 
the framer of it ; in other words, it declares him in 
general terms to have the right to the entire property 
belonging to the framer of the document after the 
death of the latter," which is the only construction to 
be given to the words used here — “ I have adopted 
Jeswunt Sing to succeed to my property.” It then 
goes on to say, " Such a declaration does not fall within 
any description of legal obligation, and has, therefore, 
no validity as to the creation of proprietary right." 
This, therefore, is not a Deed of Gift, nor a testa- 
mentary gift to take effect after the death of the donor. 
It appears to their Lordships, therefore, that this docu- 
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ment has no effect or operation whatever in giving any ^^ 43 - 4 - 

right of property to yeswiint Sing, Sing^ee 

That being so, yesvount Sing has no right on which Ubby Sing- 
he can recover anything j but with a view to what is 
ultimately to be done in this case, it is necessary to Jet Sing-jek 

U BoY ^INQ^ 

consider the matter a little further. jee. 

This case is brought forward either upon the allega- 
tion that the Delendant was a supposititious child, 
palmed upon her husband by Purtaba, pretending 
to be his mother, for the purpose of obtaining the 
property, or else upon the allegation that the child of 
Purtaba was an illegitimate child, born by illicit inter- 
course with .some other person than the husband Raja 
Ubby Sing. 

Now, with respect to the question whether, being 
supposed to be the child of Purtaba, he was also the 
child of Ubby Sing, there has been a great deal of evi- 
dence gone into, contradictory in some parts of it, but 
which, quite independent of the conclusion of law, 
preponderates very greatly in favour of his being the 
child of Ubhy Sing, and as such recognized by him. 
Independently of that, there was no denial that Pur- 
taba was the wife of Ubby Smg, and there is no evi- 
dence which can be relied upon to show that the most 
ordinary presumption ought not to prevail in this case, 
fh.s IS a case of a child born in wedlock, and it must, 
therefore, be deemed to be the child of the husband. 

The other part of the case, which supposes that this 
child IS not the child of Purtaba, does, upon examina- 
tion of the evidence produceii, appear to us to be a 
gross attempt at fraud and imposition. There is 
no evidence which can in the smallest degree be relied 
upon, to support such a statement. The declara- 
tion of the husband in tlie instrument produced as the 
foundation of the Appellant’s claim negatives such an 
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assumption, for he there speaks of him as ** her son yet 
Sing by illicit intercourse,’^ and though that declaration 
may not be a true declaration, as to the allegation of 
illicit intercourse, it is conclusive against the supposi- 
tion advanced by the Appellants, of the child being 
supposititious there is not the least foundation laid for 
it, and nothing which can lead us to suppose why he 
should be induced to put forward such a case, evidently 
false, and having no foundation whatever. 

It is not possible, however, to dispose of this case 
without making one observation at least upon the pro- 
ceedings which have taken place. In the Zilla Court, 
where evidence was brought forward to a very great 
extent, it appears that the Judge so far forgot that it 
was necessary to have the evidence brought forward, 
under legal sanction, and in public, in such a way that 
there might be the means of controverting it, imported, 
as a ground of his decision, something which came 
within his own knowledge. It is to be regretted that 
any such circumstance should have taken place, and, 
still more, it is to be regretted, when the case came 
before the superior Court, the Sudder Dewanny Adaw- 
lui^ that a circumstance of that kind should have been 
alluded to as one which ought in the smallest degree 
to have any effect upon the Judgment of the Court. 

It is impossible to pass that by without making an 
observation upon it, but still the other circumstances 
of the case are so clear, that their Lordships see no 
reason why the decision which has been come to 
should in any respect be altered. That circumstance, 
if at aH looked at, might have been worthy of further 
consideration in another respect, if the case had not 
the character which it must be supposed to have, of a 
fraudulent attempt to defeat justice ; and considering 
the decisions which have been pronounced, and the 
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conduct which has been pursued by the Appellants, 
their Lordships are of opinion that the Appeal ought to 
be dismissed with costs, including all the costs below. 


1843-4. 


Maha-raja Tej Chund Bahadur ... Appellant, 


AND 


Sri Kanth Ghose and others 


Respondents. 


On Appealfrom the Sudder Dewanny Adawlutof Bengal. 

T'hE question in this case was, whether the repre- 
sentatives of a deceased lessee, under a demise for 
seven years, who died before the expiration of the term, 
had any interest in the unexpired remainder of the 
lease. 

The Appellant was the zemmdar of Chukla Bnrdwan, 
in the district of Moorshedabad, which, among various 
other lands, comprised the pergiinna of Munohnr-ShahL 
On the 2nd of Bysack, 1210. B.S. (13th of April 1803), 
he granted a lease of the pergnnna, comprising 206 
moiisas, being one of the niahals or districts of his ze~ 

® Present ; Members of tht; Judicial CommUUe , — Lord Brougham, 
Lord Campbell, the Right Hon. Dr. Lushington, and the Right 

Hon. T, Pemberton Leigh. 

Privy Councillor, — Assessor , — Sir E. Ryan, Knt. 


8th Feb. 

1844. 

A lease for 
seven years of 
a farmed per^ 
ffunna inBen^ 
gal, was 
granted by 
the Raja of 
Burdraan. 

The lease was 
not executed 
in writing, 
but the terms 
of holding 
were defined 
by a notice 
sent by the 
Raja to the 
tenants of the 
prcmise.s. 

The lessee 
died before 
the termina- 


A ' A . u ..u , . of the 

demised term when the lessor evicted the lessee’s representatives and 

granted a fresh lease to another at nn increased rent Held in a 

brought by the representatives of the lessee to recover compensation for 

loss of profits, that the act of dispossession was wron^^ful the remainder r»f 

the ter,, by the Hindoo Law surviving to the heirs and ' represcnti"fves o 

the deceased lessee and damages to be paid by the lessor, calculated uLn 
the increased rental, awaidcd. ^uieuiaiea upon 
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77 iindary, io Ram Nidhee Ghose^ to hold as ijara-dar 
or farmer for seven years, at one annual jumma or re- 
venue of Rs. 1,09,937. 7 P; and thereupon Ram Nid~ 

hee Ghose^ the lessee, executed a security-bond of even 
date, the conditions of which, besides providing for the 
due payment of the malguzary in case of the death of 
the lessee during the term of the demise, were as fol- 
lows That after the expiration of the period of 
paying tne kist on whatever balance there may be, 1 
will, without fail, pay interest at the rate of one rupee 
per cenL per fnensefn ^ and in case of a default in the 
payrnent of the 7 nalguzary, the Ikfaha-raja in question 
may, at his option, dispose of the whole of my pro- 
perty and pay himself ; for such act of sale I shall 
have no remedy at law. Notwithstanding such sale, 
should the balances be not liquidated, the Maha-raja 
may depute a tahsildar to the ? 7 tahal^ and exact pay- 
ment of the balance. Should a balance be demandable 
after a recourse to all these measures, he may form 
another settlement of the mahal^ within the period of 
farm, and whatever loss may arise upon the ynalguzary 
from this measure within the period for which the farm 
has been granted, I will pay by instalments. Should 
the ijara-dar referred to, die or absent himself, these 
circumstances will not be available to me as excuses 
for the non-performances of these engagements; nor 
will I urge as an excuse, that the ijara-dar has not put 
his signature to the statement of balances. I will 
liquidate the balances without making any excuse."' 
I'o this bond, one Kishen Kanth was security. No 
formal lease was executed. On the same day the 
Maha~raja issued the following ilam-nama, or notice: 

“ To tlie hur 7 nacharies (account.ants), ryots^ parks 
(officers of revenue), and kotwals (officers of police). 
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of the pergunna Afujiohur-Shalii^ and the other fnoiizas 
and niahals* The tnahal in question has been given 
iti farm to Ram NidJiee Gkose, from 1210 to 1216, 
B,S* (1803-4 to 1809-10 A.D.), a period of seven 
years ; he will receive petitions and kabooliats, and 
take possession, and transact business according to 
rule. You will attend upon him and cultivate the 
soil, pay the rent, render papers, and not act contrarily 
in any way.** 

By virtue of these instruments, Ra^n Nidhee Ghose, 
the ifara~dar ^ obtained possession of the farmed mahal^ 
and for a period of four years, viz. from 1210 to 1213, 
B.S, (A,d. 1803-4 fo 1806*7), paid malgusary to the 
Maha raja^ agreeably to his engagement, 

Ra7n I^idhee Ghose died on the iith of Ju 7 i€ 1807, 
leaving the Respondents, Ghose and Sri 

R(i7ith Ghose^ his two sons, him survivijig. Shortly 
after the death of Ra7?i Nidhee Ghose^ the Maha-raja^ 
notwithstanding the existing lease, and the security- 
bond of KisheJi Kaiith already referred to, and that the 
heirs of the deceased ijara-dar were ready to pay the 
7nalgiizary and continue the lease, caused the her^uiDia 
IrIu7iohur-Shahi to be put up for sale by public auc- 
tion, and the same was sold to Suroop Chimd as a 
7720/ussil put7iy talook (or lease in perpetuity), for the 
sum of Rs, 70,000, subject to the payment of the 
annual jii77i77ia of Rs. 1,23,937. 6a. 7p., being an in- 
crease of Rs. 14,000 upon the annual jie 77 i 77 ia paid by 
the late Ram Nidhee Ghose. 

Mutual contracts or }cabi>oluits were entered into, 
l>Otli by the Maha-raja and Suroop Chand, for the 
payment of the renewed malguzary kists and other 
dues; Suioop Ghund in his kciboolial covenanting as 
follows; "1 will maintain ail jwevious settled inoota- 
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jcyy vtahdls for the period of the farm, and receive tnul- 
guzary for the same, and will take possession of all 
tnahals which have not been settled in katkina and are 
held in khas^^ Suroop Chund took forcible possession 
of the mahals in question, ejecting Neel Kanth Ghose 
and Sri Kanth Ghose out of possession. 

Neel Kanth Ghose ^nd Sri Kanth Ghose^ after applying 
to and requesting the Maha-raja and Suroop Chu7id to 
deliver up possession of the 7 nahals, and to make resti- 
tution for the injuries done to them, on the 20th of 
August 1811 filed their plaint in the Provincial Court 
of Moorshedahad against Suroop Chu 7 id Roy^ wherein, 
after stating the several circumstances above detailed, 
and that in consequence of the unjust proceedings on 
the part of Suroop Chund and the Maha-raja^ they 
(the Plaintiffs) had not the means of paying the ex- 
penses of a suit for the whole of the profits then due 
to them, and had therefore brought their claim for 
19.537» being the amount of the profits of the year 
1214, B.S. (1807-8, A,D.), with interest thereon, up 

to the time of filing the plaint, at the rate of one per 
ce 7 iL per 77 iensemt amounting to Rs. 7 814. 14a., making 
in the aggregate Rs. 27,351. 14a. 

On the 17th of April 1812, Suroop Chund Roy put 
in his answer, wherein he admitted the several circum- 
stances alleged in the plaint, but submitted that the 
claim of the Plaintiffs for the profits for one year only 
was contrary to the Regulations, and insisted that the 
Plaintiffs’ claim, if any, was against the Maha raja, 
and that the suit ought to have been instituted against 
him ; the Defendant also insisted on his title and pos- 
session of the pergu 7 ina in question, by virtue of the 
lease granted to him by the Maha-raja, To this answer 
the Plaintiffs replied, and the Defendant rejoined. 
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The Defendant put in various documents, comprising, 
among others, an ishtar-iiania or notice alleged to have 
been issued by the Maha-raja^ summoning the heirs of 
the deceased Nidhee Gkose to-appear at his cutcherry, 
and give security for the rnalguzary, but which notice 
was not proved. 

On the lOth of May 18141 Provincial Court of 
Moof'shcdabud dismissed the suit by way of non-suit, 
on the ground that the Plaintiffs had divided the amount 
of their claim, by suing for one year's profits only of 
the pergiatna in question, giving them at the same time 
liberty to sue for the- whole amount of the profits of the 
three years. 

From this decision the Plaintiffs appealed to the 
Sudder Deivanny Adamlut of Beyigal, and on the i6th 
day of May i8ig that Court reversed the judgment 
of non-suit, and remitted the suit back to the Provin- 
cial Court, with liberty for the Plaintiffs to amend, by 
suing for the profits of the three years, and by supple- 
mental plaint to make the Maha-raja a Defendant to 
the suit. 

Pending the above appeal from the Provincial Court, 
and before the decision of the Sadder Adamlut, Suroofi 
Chiuid Roy died, leaving Radha Mokun Roy and 
others, his heirs, surviving, who appeared and were 
duly admitted to prosecute the appeal. 

In pursuance of the notice of the Sudder Court of 
i6th May 1819, the suit was restored by the Provincial 
Court, and placed in its former number on the file of 
that Court, and on the 6th of June 1819 Neel Kanth 
Ghose and Sri Ranth Ghose their amended and sup- 
|)lemental plaint against the Maha-raja and the repre- 
sentatives of Suroofi Chund Roy, claiming, in addition to 
Ks, 27,351. 14a., tiic amount sued for by the original 
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plaint, the sum of Rs, 89,770. 2a., the amount of the 
profits of the pergunna in question, for tlie years 
1215-16, B.S. (a.d. 1809 and 1810), making in the 
whole the sum of Rs. 117,131 i6a. 

To this amended and supplemental plaint, Radha 
Mohun Royy the eldest son of the late Suroop Chund 
Roy^ put in an answer on behalf of himself and the other 
representatives of Suroop Chund^ and thereby, after 
alleging that the Maha-raja had full right and title to 
lease the pergunna in question by reason of the alleged 
default in the Plaintiff's non-appearance after notice at 
the Maka-raja cutcherryy insisted that the Maha~rajay 
as the proprietor of the soil, was alone liable, and that 
they, the Defendants, ought to be saved harmless. 
To this answer the Plaintiffs filed their replication. 

In pursuance of the prayer of the amended and 
supplemental plaint, an ittila-nama or summons was 
issued and served on the Maha^raja, but he refused to 
answer the plaint, declaring that the responsibility 
attached to the Mofiissil dakhildars, and that he had 
nothing to do with it. 

On the part of the Plaintiffs, several documents 
were produced, proving various transactions in respect 
of ^fie pergunna^ by Suroop Chund ; the Plaintiffs also 
produced the tnalguzary receipts of their father, Ram 
Nidhee Ghosey up to the period of his decease, and 
examined witnesses to prove that there was no arrear 
due from them to the Maha^raja at the time of his 
granting the lease to Suroop Chund Roy, 

On the iith September 1820 the Provincial Court 
pronounced judgment in the cause, and gave it as 
their opinion that, upon consideration, the Plaintiffs 
appeared to be entitled to recover the amount they 
had sued for, together with interest on the amount 
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profits of the farmed tnahal, from 1214 to 1216, B.S. 
(1807-8*910, A.D,), from the Defendants, heirs of Su- 
roop Chund Roy, deceased j and they conceived that the 
Maha raja was absolved from, and clear of, the claim of 
the Plaintiffs, and accordingly decreed to that effect. 

The Defendants, the representatives of Suroop Chund 
Roy, appealed from the Decree to the Sudder Dewanny. 
Adawlut of Bengal. Pending the appeal, Neel Kanth 
Ghose died, leaving Muhe^idra Narain Chose, an infant, 
his son and heir, him surviving; and on the 7th of 
August 1828. Kajith Ghose, the survivor of the 

original Plaintiffs, for himself and on behalf of the irf- 
fant Muhendra Narain Ghose, put in his joint and 
separate answer to the appeal. 

The cause came on for hearing on the roth of Decem- 
ber 1823, before Courtney Smith, Esq., the Second Judge 
of the Sudder Adazolut, who was of a contrary opinion 
to that of the Judge of the Provincial Court, and held 
that Hie representatives of Sizroop Chund Roy were not 
liable to compensate the heirs of the late ijara-dar for 
the remaining term of their lease ; he was also of opinion 
that the Malta ra/a was not in fault, and that the Re- 
spondents had originally no right of action; and he, 
therefore, ordered that the Decree of the Moorshedabad 
and Provincial Court of Appeal of the nth of Septem- 
ber 1820 be reversed, and that the costs of both parties 
be borne by the Respondents ; the cause was, however, 
ordered to be brought forward at a second sitting : ac- 
cordingly, it was afterwards referred to John Herbert 
Harington, Esq., who concurred generally with Mr, 
Courtenay Smith in his opinion, but conceived that it 
was expedient to issue a second itlila-nama to the 
Maha-raja, requiring him to answer the claim of the 
Respondents previous to pronouncing a final Decree. 
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A second ittila’Uama was, therefore, issued and 
served on the Maha-raja-^ the Maha^raja appeared 
to this second iitila-nama^ and submitted his answer 
by way of a plea, wherein he contended that the re- 
presentatives of the late Suroop Chund Roy were, by 
the proviso contained in the kabooliat executed by 
Suroop Chund Roy^ liable to the Plaintiffs for the re- 
maining period of the original lease, and that no re- 
sponsibility in respect thereof attached to him, the 
Maha-raja, On the i6th of March 1824 the Maha raja 

filed a supplemental reply, insisting on the same 
grounds as were contained in his plea. 

The appeal cause was again brought before John 
Herbert Haririgton, Esq., on the 8th of March 1824, 
who was of opinion that the Maha-raja was the party 
liable to make good the claims of the Respondent ; but 
as in this opinion he differed from the opinion of Cour- 
tenay Smith, Esq., the Second Judge, he ordered the suit 
to be brought forward at the sitting of another Judge. 

The proceedings were accordingly transferred to John 
Ahmuiy, Esq., another of the Judges of the Sudder 
Court, who agreed with Mr. Harington, that it was 
necessary to demand a plea from the Maha-raja^ and 
having great doubts whether the xshtar*nama (or 
notice) calling the heirs of Ram Nidhee Ghose to ap- 
pear had ever been issued as alleged, required evidence 
of that fact ; various witnesses were accordingly pro- 
duced by the Maha-raja, to prove the manner in which 
the notices were given, but the Sudder Court declared 
their testimony to be unsatisfactory, and rejected their 

evidence. 

The cause was finally heard on the 29th of Sep' 
te^nber 1825 before Cuthbert Thornhill Sealy, Esq., who- 
stated his concurrence in the opinion given by the 
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Acting Judge, and pronounced the ultimate Decree of 
the Sudder Court, whereby it was ordered “that the 
Decree of the Provincial Court for the division of Moor^ 
skedadad, dated the nth of Septernber 1820, A,D., be 
reversed ; that the claim made against the heirs of 
Suroop Chund jRoy, deceased, together with the order 
for the liquidation of the costs of suit connected with 
the Plaintiff’s claim, incurred both in the Provincial 
Court and in this Court, be dismissed ; and that the 
costs of both Courts be made payable by the Respon- 
dents, and that the sum of Rs. 42,000, the amount 
principal on account of the enhanced ju7nma of 
Rs. 14.000, assented to by the putny-dar^ from 1214 
to 1216, B.S.. the remaining period of the farm of Ram 
Nidhee Ghose, deceased, together with the same sum, 
VIZ. Rs. 42.000 more, on account of the interest up to 
the gth of yune 1819. a.d., the date on which the 
supplementary plaint was filed against the Maha-raja, 
agreeably to the permission of this Court, as also 
interest at the rate of one per cent, per 7ncnsc7n, on the 
sum of Rs. 42,000, the amount principal referred to, 
from Hie gth of yz^ 7 te, up to the period of payment of 
the principal sum, together with costs.” 

The Maha-rafa having prayed for a review of the 
Judgment by the Sudder Court, which was refused, 
brought the present Appeal. 

The Appellant submitted that the Decree was erro- 
neous for the following reasons:-— 

Because the pergimua was granted to Ram Nidhee 
Ghose m consideration of personal confidence in him 
and the instrument of notification contained no words 
importing that his interest therein was to descend to 
his heirs or representatives; and the same, according to 
the Hindoo Law, did not, in fact, descend to them. 

36 
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II.— Because if the heirs of Ram Nidhee Ghou 
any interest in pergnnna, it was necessary, accord* 
ing to the Hindoo Law, in order to preserve such in- 
terest, that they should have applied for a renewal of 
the putia, and thereby have undertaken the discharge 
of the jumma, and other engagements relating to the 
pergunna, which they failed to do. 

IIL-^Because the Appellant did not, by means of 
the lease to Ra7n Nidhee Ghose, or by any other instru- 
ment, preclude himself from alienating, either wholly or 
partially, his zemindary rights, subject to all existing 
contracts ; and because, having such power, the Ap- 
pellant did subsequently grant a perpetual lease of the 
p>€rgzinna to Suvoop Chund Roy, subject to all such ex- 
isting contracts, among others, to the interests (if any) 
of the heirs of Ram Nidhee Ghose. 

IV. — Because the Appellant did not, and did not 
assume to, grant to Suroop Chund Roy any interest in 
the pergumta which he was not lawfully empowered to 
grant ^ and because the Appellant cannot be made re- 
sponsible for any acts which may have been committed 
by his alienee, in violation of the legal rights of pro- 
prietors having partial interests, such acts not having 
been sanctioned or concurred in by the Appellant. 

V. — Because Suroop Chund Roy (if any one), and not 
the Maha raja, was liable to the Respondents. 

VI. — Because the Appellant and the heirs of Suroop 

Chund Roy being co-Defendants, the Appellant had no 

opportunity of contesting with the heirs of Suroop 

# 

Chtmd the liability of the Appellant to indemnify 
Suroop Chund against the consequence of the Respon- 
dents’ proceedings. 


The Respondents, Sri Kanth Ghose and Muhendra 
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Narahi Qhose^ in support of the Decree, relied upon the 
following reasons 

I- — Because the act of dispossessing the heirs of the 
deceased ijara-dar^ before the expiration of the term of 
the lease granted to the late Rajn Nidhee Gkose by the 
Maha^raja^ was of itself arbitrary and unjust, and con- 
trary to law. 

IL— Because the heirs of Ram Nidhee Ghose were 
entitled by hereditary succession, to continue in pos- 
session of the perguiina and mahals in question, for the 
remaining term of the lease, there being no malguzary 
arrears due, or any default made in the payment of the 
rent or kists required by law. 

III. — Because the heirs of Ratn Nidhee Ghose were 
entitled to full compensation, for the loss of profits, de- 
rived from the farmed ?nahals, for the tliree years during 
which they were so illegally kept out of possession, and 
the Maha-raja, as the owner of the mahals^ and the 
original ejector, rightly declared liable for the amount 
of such profits, and the interest as claimed by these 
Respondents. 

The other Respondents, the representatives of Su- 
roop Chund Roy^ also supported the Decree for the fol- 
lowing reason : — 

Because, under the circumstances, the Maha-raja 
was bound to indemnify Suroop ChuJid Roy and his 
heirs, against the claim made by Sri Kaiiih Ghose, in 
respect of the pergzinna in question, and the demand 
being established, the Maha-raja was the proper party 
liable to satisfy that demand, according to the tenor of 
the Decree appealed from. 
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Mr. Wigram, Q. C., and Mr. Edmund F, Moore, 
for the Respondent, Sri Kanth Ghose \ and 

Mr. Burge, Q, C., and Mr. E. J. Lloyd, for the 
Respondents, the representatives of Suroop 
Chund Roy. 


The Right Hon. Dr, LUSHINGTON ; 


13th May 
1844. 



This is an Appeal from the Sudder Dewanny Adam- 
hit at Bengal, and the subject of the suit is a lease of 
the pergumia Monohur-ShahL It does not appear that 
any lease was executed in writing, but the Appellant, 
the Zemindar, states the agreement in the following 
terms, addressing it to the native servants, that ** The 
7 nahal in question has been given in farm to Rafn 
Nidhee Ghose, from 1210 to 1216, B.S., a period of 
seven years : he will receive ^et\t\ons 2LT\d kahooliats, 
and take possession, and transact business according 
to rule. You will attend upon him, and cultivate the 
soil, pay rent, render papers, and not act contrarily in 
any way." 

This is done in a notification bearing date the 13th 
of April 1803, addressed to all the native officers of 
the pergunna. Such an acknowledgment, coming 
from the Appellant, is, as against him, conclusive evi- 
dence of the terms of the agreement. 

The original lessee continued in possession for four 
years and two months, and died on the iith of June 


1807. 

There is no dispute as to these facts, and the only 
question arising is one of law, whether, by the terms 
of the grant and the Hindoo Law, the lease terminated 
with the death of the original grantee, or survived 
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during the remainder of the term, to his heirs and re- 
presen tatives, Maha.-raja 

With respect to the construction of the grant, it is <^huni> 

contended on behalf of the Appellant, that it contains ^Ho?^and 
no words which would necessarily Import a continu- others.- 


ance of the interest after the death of the grantee, and 
this may possibly be true. But on the other hand, 
the lease is for the fixed term of seven years, and there 
are no expressions which point to any earlier determi- 
nation of the interest. The prhnd facie meaning then 
is a continuance for seven years, and had there been 
any intention on the part of the grantor to have affixed 
any limitation, he ought to have done so by the inser- 
tion of qualifying words. Had such been the inten- 
tion of the parties, nothing could have been easier than 
to have added, ** Provided the grantee so long live*” 
And if the party having the full power to engraft the 
qualification, omits to do so, the general principles of 
law would be opposed to any implied presumption. 

These are the general principles of construction, 
which their Lordships would be inclined to apply to 
the grant, but as this is a transaction to be governed 
by the Hindoo Law, a contrary interpretation may pre- 
vail, if it be shown that the prhnd facie construction is 
contrary to the Hindoo Law, or the established custom 
of construing such contracts in Bengal. 

The onus of proving the law must necessarily lie 
upon the Appellant, who seeks to show that the con- 
tract should be governed, not by general, but by par- 
ticular rules. 

The question then is narrowed to this point ; Has 

the Appellant proved the law governing Hindoo trans- 
actions, to be such as he avers it is, by authority from 
any books of Hindoo Law, or by decided cases, or has 
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he shown that a construction adverse to his interests 
would be at variance with the established customs 
under which such property in that country has been 
always held and enjoyed ? 

As to the first head of proof, it may be very quickly 
disposed of ; neither here nor in the Courts below, has 
any authority been cited, from the text books of Hindoo 
Law, opposed to the decision of the Sudder Dewanny 

Adamlut. 

Secondly. With regard to decisions in the Courts 
below, one case was cited, ZoolfikarAliv^Ahbar Hossein. 
This case occurred in the Provincial Court of Moorshe^ 
dabad \n iSii, and was decided by Mr, Roche, It 
does not, however, appear to have been considered as 
any authority upon the question of law^ by any one 
of the six Judges, under whose cognizance this case 
from time to time has come. It is not adverted to by 
any one of them, and when the case itself is examined, 
it is doubtful whether it has any bearing on the main 
question. It is not clear that the grant in that case 
was for a term of years, and the suit was by the per- 
son who had become the security, and who did not 
appear to be the heir of the farmer or original lessee. 
There is no decided case adverse to the claim of the 
Respondent. 

Then, with respect to the third ground, viz., the 
averment that the continuance of a lease granted for 
a term of years, for the remainder of that term, to the 
heirs of the deceased tenant, is at variance with the 
established customs under which such property in that 
country is held, and might be very detrimental to the 
system* This argument wholly fails. It is not averred 
nor proved, that the subsistence of the lease for its full 
term, although the original lessee should die during 
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the currency, is an unusual occurrence in SeyigaL 
Nor is it said that the maintenance of such lease would 
be productive of injury to the community. Not one 
of the Judges have supported such an opinion, and if 
there had been any sound ground for such an opinion, 
their local experience could not have failed to suggest 
it. Mr. Courtney Smithy who was of opinion that the 
Respondents were not entitled to recover at all, founds 
his judgment, not on the general law, nor upon the 
supposition that mischief must always arise from the 
upholding a lease after the death of the lessee, for the 
remainder of the term^ but upon circumstances which 
he conceives may belong to this transaction, as the 
want of a specific condition for the continuance of the 
term, after the death of the lessee, the youth of the 
heir, and the poverty or supposed insufficiency of the 
security. I may observe that none of these latter 
grounds were attempted to be insisted upon at the 
Bar. 

It is not necessary to prosecute this inquiry further: 
their Lordships are well satisfied that the Judgment of 
the Siidder Dezoanny Adawhtty maintaining this lease 
according to the primd facie meaning of the contract, 
is not contrary to the law or practice of Bengal^ and 
so far from being detrimental to the just rights of pro- 
perty, or due cultivation of the soil, a holding which 
enables the lessee to expend his capital in the improve- 
ment of his farm, without the prospect of the due 
reward being lost to his heirs, in case of his own death 

before the expiration of the term, cannot be otherwise 
than beneficial. 

The Respondents are the heirs of such a tenant, 
and as they have been deprived of the beneficial enjoy- 
ment of the farm for nearly three years, their Lord- 
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ships concur with the Court below, in thinking that 
they are entitled to be indemnified, for the loss accruing 
from the wrong done to them. 

But a question remains, as to who is liable to make 
good this loss. The Appellant, the Zemindar of Burd* 
wan, the original proprietor and lessor, or the repre- 
sentatives of Suroop Chund Roy, who form another set 
of Respondents in this case 5 Chund Roy having, on 
the death of the grantee of this lease, taken a putny 
talook of the whole estate of which this farm formed a 
part. 

In the Provincial Court, and in the Sudder Adawiui, 
there has been much litigation on this point, and much 
evidence taken ; but it does not seem to their Lord- 
ships necessary to set forth the details of those pro- 
ceedings. By the final judgment of the Sudder Adaw- 
lut, the Zemindar of Burdwan, the Appellant, has been 
decreed to pay the damage which has accrued. He is 
the original and moving cause of all the loss which has 
befallen the Respondents. Without due regard to the 
contract he had entered into, and whilst that contract 
was still subsisting, he demises to Chund Roy the whole 
estate, including this farm, for an increased rental. 
The Maha~raja indeed contends that in the kabooliat to 
Suroop Chund he had stipulated for the observance of 
existing leases, but Mr. Harington disposes of this 
argument by showing that this stipulation could not 
reasonably be extended to cover this grant j for, if the 
old lease were to continue, there would be no source 
from which the new lessee could fulfil his engagement ; 
as to a prohibiting clause, with regard to this lease it is 
utterly at variance with the main case of the Maha^ 
rajOy namely, that the lease had expired b}' the death 
of the lessee. 
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The Maha-raja has, therefore, by his own acts, and 
through the medium of others whom he has empowered 
to act, violated his own engagements, and thereby oc- 
casioned great loss to the Respondents. For this loss 
their Lordships are of opinion that the Sudder Adaw- 
have justly made him responsible. The amount of 
the damages given appears to have been fairly fixed, 
according to the increased rent, which the new lessee 
undertook to pay; the Court below gave for the three 
years the Respondents were dispossessed, 42,000 
rupees, being the amount the new tenant undertook 
to pay— certainly not an exorbitant estimate of the 
real loss. Their Lordships are, therefore, of opinion 

that the Decree of the Sudder Dcwa?i,iy Adamlut must 
be affirmed, and with costs- 
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Rany Anga Moottoo Natchiar Respoyident* 


On Appeal from the Sadder Deiaamiy Court at Madras. 


13th, 14th, 

& 

18th June 
1844. 

In a suit 
for possession 
of a aeminda- 
ry, the Plain- 
tiff's title de- 
pended upon 
the fact of a 
division hav- 
ing taken 
place between 
the family. 

No averment 

of such d i vi- 
sion was 
made in the 
plaint, nor 
didthe Courts 


The suit out of which the present Appeal arose, was 
originally instituted in the Provincial Court for the 
Southern Division of Madras, by the Respondent, Rany 
A7iga Moottoo Natchiar, the fifth wife and eldest sur- 
viving widow of the late Moottoo Vijaya Ragha 7 iadha 
Gowery Vallabha Perria Woodia Taver, Zemindar of 
Shivagzmga, deceased, against Moottoo Vijaya Ragha- 
7iadha Bodha Gooroo Smazny Perria Woodia Taver 
(since also deceased, and now represented by the Ap- 
pellant), the son of Moottoo Vadooga7iadha Taver, and 
the great nephew of the deceased Zeznindar, Moottoo 
Vijaya Raghafiadha Gowery Vallabha Perria Woodia 


Taver, for the recovery of the ze7nindary of Shivagnnga, 


in India, as 
required by 
the Madras 
Regulation 
XV. of 1816, 
sec. 10, make 
it a point tobe 
established, 


® Present : Members of the yudicial Cofnmittee , — The Lord Pre- 
sident, the Vice-Chancellor Wigram, the Right Hon. Dr. Lushington, 
and the Right Hon. T. Pemberton Leigh, 

Privy Councillors, — — Sir E. H. East, Bart., and Sir E. 
Ryan, Knt. 


though some 
evidence was 

given of the fact. Held on appeal, that there had been a miscarriage, the 
conditions of the Regulation being imperative, and the Decree of the Sudder 
Dewanny Adawlut reversed. 

But, as the parties had acted under a misapprehension of the Regula- 
tion, leave w.is given to institute a fresh suit within three years. 
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claimed by her as the sole and legal heiress (being the 
senior surviving widow of Gowery Vallabha Woodia 
Taver), in default of male issue of the late Zemindar, 
according to the customs of his caste, and the Hindoo 
law of inheritance. 

The plaint represented her claim to be, that Moot- 
too Vadooganadha, the Ze7nindar, was upon his death 
succeeded by his widow, and that bis widow adopted 
the late Gowery Vallabha Woodia Taver-, that 

Gowery Vallabha Woodia was placed in possession 

of the zemmdary at the death of his adopted mother ; 
that he was ousted of that possession by Miirdoo 
Sarvacar, and re-instated by the Government, and 
then invested with a permanent potta -, that an alleged 
Will of Gowery Vallabha Woodia Taver, which was set 
up by the Defendant, and under which he had pro- 
cured himself to be put in possession of the zemindary 
by the Collector, was a forgery; and that she. the 
Respondent, had, in an arzi addressed to the Collector 
on the third day after her husband’s death, protested 
against the validity of the Will, and had insisted upon 
her own title to the zemindary ; that in answer to cer- 
tain takeeds, forwarded to her by the Collector, de- 
manding to know whether she was willing to admit 
the Will, she directed her son-in-law to write to the 
Collector, and repeat the allegation that the Will was 
fabricated, and that she was herself the legal heiress ; 
and that she was informed by her son-in-law that he 
had accordingly addressed the Collector to that effect, 
and that upon the possession being committed to 
Moottoo Vadooga Taver, she had sent her father to 

the Collector for the purpose of making the same 
representation. 

riie answer of Bodha Gooroo Szvamy IVoodia Taver 
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denied that the title of Gowery Vallabha was derived 
by adoption ; and stated that Woya Taver and Goweryf 
Vallabha Woodia Taver were co-heirs of the semindary^ 
which was indivisible, and he insisted upon his own 
right, in effect, on the ground — first, that the original 
right was in JVbya Taver, and was not prejudiced by 
the potia issued to Gowery Vallabha Woodia Taver ; 
secondly, that he was the eldest male heir of the de- 
ceased Zemindar \ thirdly, that the effect oi t-he Will, 
in the contingency which had happened, was to vest 
the title in him j and, fourthly, that the acquiescence 
and acknowledgment of the Respondent, as shown by 
her arzi to the Collector, and her acceptance of a pro- 
vision from Moottoo Vadooga Taver out of the zemin^ 
dary^ had precluded her from disputing the disposi- 
tions which the Will had made. 

The reply of the Respondent denied the authority 

of the Will, and of the other documents which had 

been adverted to in the answer of the Defendant ; and 

the Respondent insisted that the zemindary was not 

• •' _ 

hereditary, but was separately acquired by Gowery 

Vallabha Woodia Taver, and that as such separate ac- 

quisition it belonged to his widow, in preference to the 

male descendants of his brother. 

In the above proceedings, no issue was raised as to 
a division of the common property of the brothers, 
having taken place. 

On the 5th of December 1834, the Provincial Court 
pronounced a Decree, dismissing the Respondent’s 
plaint with costs. Against this Decree the Respon- 
dent appealed to the Sndder Dewanny Adawlut, inswt- 
ing on the same case as before, but without raising 
any issue as to a division of property between the 
brothers. 
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On the lytli of April 1837, Stidder AdawLut 

proceeded to pronounce the following Decree — 

In proceeding to determine upon this claim to 
succeed to the zemindury of Shivugunga^ as between 
the Appellant (the present Respondent), Anga Aloottoo 
Natchiar, the surviving widow of the late Zemindar, 
Moottoo Vijaya Raghanadha Gowery Vallabha Perria 
IVoodia Taver^ and the Respondent (the now Appellant). 
Bodka Gooroo Smajny Taver, who has succeeded, in the 


possession of that zemindary, his father, who was the 
son of the elder brother of the said deceased Ze- 
mindar^ the Court deem it proper to notice decisions 
of this Court, of which the effect appears to them 
to be that the grantee of the sumid-i-niilkcat-i-istini- 
rar^ must be held to hold the zemindary^ under that 
grant, as self-acquired property. There is indeed in 
the present case especial ground, as observed in the 
question put by the Provincial Court to the pundits^ 
for so regarding the tenure of the above-named Zemin- 
dar^ and that ground is mentioned in the Proclamation 
of this Government, bearing date the 6th July 1801, 
which is an exhibit on record. 

It is plainly deduceabie from Regulation XXV. of 
1802, that previously to the fixing of the permanent 
assessment, succession to zcmindary tenures was not 
governed exclusively by the laws of inheritance, but 

that the ruling power created, tolerate<l, abolished, or 

disposed of these tenures, as might be considered most 
expedient for the purpose of realizing the public re- 
venue from the lands. It is clear, therefore, that in 
rejecting the claims of the original Plaintiff, whatever 
might be the specific grounds of such rejection, and in 
granting the -rm/udary to the original Defendant, the 
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British Government exercised a right which, according 
of the declared usages of the country, was vested in the 
ruling power. 

Other decisions on claims to zemindaries have 
gone to affirm the decision that the grant of the suntid- 
Umilkeai-i-istUnrar was in each instance an act of the 
mere will and pleasure of the Government, irrespective 
of the rules of hereditary succession, and the Court 
contemplating therefore the property conferred by that 
Sunud as the seH-acquired property of the original 
grantee, put the following questions to the pundits of 
the Court with reference to the claim under considera^ 
tion. Question : — 

1. A. and B, were brothers, of whom the younger, 
B., acquired, without the aid of any paternal property, 
a distinct and separate estate, in which A. was not en- 
titled to, and did not participate. A. died, leaving a 
son, and afterwards B. died, leaving a widow and 
daughters, but no son, son’s son, or son's grandson. 
Upon B.'s death, under the foregoing circumstances, 
in his widow entitled to succeed to his said estate, or is 
the son of A. entitled to succeed thereto, in preference 
to B.'s widow ? 

“ (The authorities for the answer to the above ques- 
tion to be stated at large.) 

“ Answer. If A. and B., the brothers, had not 
divided their common property, acquired by their 
father, or paternal grandfather, or others, the son of 
A., the elder brother of B., is entitled upon B.'s death 
to succeed to the estate mentioned in the question, 
which was acquired by B. himself. 

2. If A. and B., the brothers, had divided their 
common property acquired by their father, or paternal 
grandfather, or others, the widow of B. is entitled to 
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succeed to his self-acquired estate mentioned in the 
question, 

“ Authorities are,— The text of Vrihaspati, and the 
commentary thereof, on the subject of the right of 
succession to the estate of one who leaves no male 
issue, in the law-books called S?nriti Chajidriki Mad- 
haviyam, &c., Dharma Sastras. It must be under- 
stood that the widow has this right in case of her 
husband being separated from his co-heirs. Accord- 
ingly, Vnhcispczti declares the several kinds of pro- 
perty received in mortgage, &c. the ( paya) wife shall 
take, with the exception of real property, in cases of 
divided family. The meaning of this text is explained 
by the author of Smriti Chandrika as follows: (The 
widow) shall in cases of divided family take the whole 

estate, real and personal, received in mortgage, &c., be- 
longing to her husband. By the term ‘divided family’, 
it follows, that in the case of undivided family, the 
wealth of a person who died leaving no male offspring, 
shall devolve solely upon his father, brothers, &c., who 
lived together. — The term { /aya) means the wedded 
wife ; the passage, ‘ with the exception of real pro- 
perty,’ regards the widow who has no daughter. 

2. The text of Nareda and its commentary on the 
subject of the right of succession to the estate of one 
who leaves no male issue in the law books called 

Vyahavahara,Mayukha,&LC.,Dhar 7 na Sastras, Nareda 

says, ‘ Among the brothers, if any one die without 
issue, or enters a religious order, let the rest of the 
brethren divide his wealth, except the wife’s separate 
property. Let them allow a maintenance to his women 
for life, provided these preserve unsullied the bed of 
their lord. If they behave otherwise, the brethren 
may resume that allowance,’ ‘This.’ Madana says 
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‘relates to the widow of an undivided or re-united 
brother, since it is read under that head.' 

“3. The commentary on the text of Yag 7 iyawalkya^ 
declaratory of the right of widow, daughter, See,, to 
inherit the estate of one who leaves no male issue, in- 
serted in clause 39, section i, chapter ir, of the law- 
book called Mitaeshara^ ‘ Therefore it is a settled rule, 
that a wedded wife, being: chaste, takes the whole estate 

f o * 

of a man, who, being separated from his co-heirs, and 
not subsequently re-united with them, dies leaving no 
male issue.' 

“The answer of the pundits makes the decision be- 
tween the parties to this appeal dependant on the fact 
of there having been or not been a division of paternal 
property between the late Zemindar and his elder 
brother. 


“The Provincial Court have assumed the negative 
of this question, but on what grounds does not appear, 
for the Decrees of that Court take no notice of the evi- 
dence produced by the parties in the original suit on 
this point. 

“ The Courts are of opinion, that the direct evidence 
to the fact of a partition of patrimonial property be- 
tween the said two brothers, in the year 1792, including 
the * land at ' Pada 7 nattoorP which is given by 

witnesses for the Plaintiff in the original suit, is entitled 
to much consideration. 

“ It is incidentally mentioned in the course of that 
evidence, that the late usurper of the estate deprived 
the younger brother of the share which fell to him 
upon that partition, a circumstance accordant with 
what is statbd in Mr. G. A. Hughes's evidence diS to 
the treatment which he had received from the * Mur- 
doo family,’ 
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The whole tenor of Mr. G. A, Hughes's evidence 
tends to strengthen the presumption of the separation 
of the brothers. The facts of the allotment by the 
younger brother to the elder, of the talook of HadamaU 
toory of the latter’s doing homage with other head 
inhabitants on the occasion of his younger brother’s 
investiture as Zemindar in 1801, of the fostering care 
extended by the late Rany to the younger brother, 
which induced a general impression of his claim to be 
her successor, and would seem to have given rise to a 
belief of his adoption by her, all tend to corroborate 
the direct evidence to the state of separation between 
the brothers, previously to the grant of the zemin- 
dary by the Government, to the husband of this Ap- 
pellant. 

“ Of the state of division as between the said Ze- 
mindar and the descendants of his said elder brother, 
there is strong evidence, deducible from their having 
lived separately, having manifestly no community of 
interest whatever; and also from the circumstances 
out of which the suit in the Provincial Court arose, 
and the terms of the razinama in which that suit 
resulted. 

It is also worthy of observation, that while the 
direct evidence to the fact of partition is thus corro- 
borated by facts, proved by other and independent 
evidence, the testimony of the witnesses for the De- 
fendant in this suit, who deny the fact of such division, 
and assert in contradiction of the witnesses on the op- 
posite side, that the two brothers lived and performed 
their religious ceremonies together, is shaken, and 
their pretensions to credit are, indeed^ destroyed, by 
their having deposed to notorious falsehoods, such as 
that the elder brother, on whom the zemiudary had 

38 
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been conferred by the Government, gave it to the 
younger ; that the two brothers managed the zemin^ 
dary jointly, and that the younger held it as the elder's 
agent Kariastan '). 

“Upon the whole it Sudder Adawluty 

that the fact of the division is proved, and that con- 
sequently, according to the foregoing exposition of 
the Hindoo Law by the pundits^ the widow of the 
late Moottoo Vijaya Raghanadha Gowery Vallabha 
Perria Woodia Taver, Anga Moottoo Natchiar, is enti* 
tied to succeed to the zemindary, as the rightful heir of 
her said husband, in preference to the descendants of 
his elder brother, 

"It remains for the Court to decide upon the effect 
of the Will alleged to have been executed by the said 
late Zemindar in favour of the father of the Respondent 
in this Appeal, and of the deed of agreement dated the 
29th of July 1830, purporting to be executed by the 
Appellant, in conjunction with two other widows of 
her deceased husband. 

As to the Will, there is in corroboration of the 
evidence to its fraudulent fabrication, the obvious cirr 
cumstance of the extreme improbability that the Zembu 
dar, had he intended to make such a disposition, would 
have put it off until his last moments. The Court of 
Stidder Adawltit, moreover, believe the evidence, which 
shows that at the time of the alleged execution of this 
Will, the said Zemindar was in such a condition as to 
deprive it of all legal validity, 

" In the deed of agreement above mentioned, it is 
declared that the obligee and ‘his posterity shall enjoy 
the zemindary by the right which he possesses, and by 
virtue of the Will left in his favour by the late Zemindar^ 
and the three widows agree to receive certain village? 
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described as granted by the other party for their main- 
tenance. 

** The Appellant denies having been a party to 
the said agreement, which she avers to be a forgery ; 
but it appears to the Sudder Court that it is un- 
necessary to pass any determination on that point, 
because in their opinion, even if she did execute that 
deed, it is in no way binding upon her, whose legal 
right to succeed as the heir of her late husband was 
preferable to that of the party to whom it was exe- 
cuted, and in whom the terms of the deed presuppose 
that a valid title vested at the time of its execution. 

Error, as well as ignorance of right, renders 
a contract or agreement invalid, by invalidating the 
assent given to it, and the Sudder Court entirely 
concur in the following observations by Sir Thomas 
Strange^ in his ‘ Notes of Cases at Madras, ^ viz., — A 
native woman is * under the special protection of the 
Court, entitled to the benefit of that principle, which in 
equity, subjects to be regarded with peculiar jealousy all 
transactions with persons, whom the policy of the law 
considers to he, at the time, incompetent to maintain 
their own right, and to exact for themselves justice. 
A native woman can never be deemed sufficiently sui 
juris, to be held bound by her personal acts, if there 
exists the slightest reason to apprehend, that advantage 
may have been taken of her.' (Vol. fl. p. 16.) Again ; 

A Court administering Hindoo Law must, to do jus- 
tice, often interpose between a native woman and her 
acts, as Courts of Equity do at home, in all cases, 
between persons standing together in certain specified 

relations, giving to the one a presumed advantage over 

the other.' (Vol. H. p, 159.) 

“ In the present case, supposing that the Appellant 
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did execute the deed of agreement, it appears to the 
Court that there is the strongest reason to apprehend 
that advantage was taken of her, 

** The opposite party had obtained and held for more 
than a year, possession of the semindary. The Appel- 
lant’s ignorance of her own right is presumable from 
her not then impugning his, and acquiescing in his 
usurpation 5 by this deed, moreover, she is made to 
accept a grant of villages belonging to the estate to 
which she is herself entitled, and on this consideration 
admits the usurper's title. 

“ For the foregoing reasons, the Sudder Court re- 
solve to reverse the Decree of the Provincial Court in 
the original suit, and do adjudge the said Appellant, 
Anga Moottoo Natchiar^ to be the rightful Zemindar . 
of Shivagunga -y and, on the principle of the rule laid 
down in the circular order of the 22nd of October 1829, 
the Court do award to the said Appellant, in addi- 
tion to the said zefnindary^ the amount of the profits 
thereof, from the date of the institution of the original 
suit to this date, which amount the Provincial Court of 
Appeal will ascertain by the best procurable evidence. 
And the Sudder Court do further adjudge that 
the Respondent in the Appeal (the present Appellant) 
shall pay all costs of suit in this Court and in the Pro- 
vincial Court.” 

On the 25th of September 1837 a motion was made 
before the Sudder Court by the Appellant for a review 
of judgment, whereby he alleged that he had lately 
discovered further documentary evidence, consisting of 
the records of the Zilla Court of Madura in former 
suits by the late Zemindar^ which would prove that the 
late Zemindar and his grandfather were undivided 
brothers. 
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This application for a review of judgment was met 
by a counter-petition of the Respondent. She also pre- 
sented a further petition, stating that the documents 
forming part of the Record of the Zilla Court of Ma~ 
dura, referred to by the Appellant in his petition for a 
review of judgment, as establishing that the late Zemin- 
dar and his grandfather were an undivided Hindoo 
family, had been falsified, and that important erasures 
and interpolations, changing the whole context and 
meaning of the pleadings, had been made. 

The Sudder Court, on these representations, ordered 
the documents, forming part of the record above alluded 
to, to be transmitted to them, and directed the attention 
of the Acting Zilla Judge to those parts of the docu- 
ments which declared that the brothers were undivided, 
and required him to state whether there were any 

grounds for the assertion that there had been fraudu- 
lent alterations. 

Evidence having been taken, and a report made in 
pursuance of the above Order to the Sudder Court, 
respecting the documents in question, that Court, after 
a minute examination of the circumstances, pro- 
nounced the documents to have been falsified, and 
expressed itself of opinion that “ more palpable or 
more infanaous forgeries than those exhibited in the 
originals never were detected, and never came before a 
Court of Justice; and as the falsities they contain 
could benefit no other person in existence than the Re- 
spondent, and as he, well knowing their falsehood 
availed himself of them by filing authenticated copies 
to deceive this Court, it appears to the Court morally 
certain that the forgeries in the originals were perpe- 
trated with his knowledge and by his agents. 

“The Court had not the slightest hesitation in reject- 
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ing the Respondent's application for a review of judg- 
ment, and it was thereby rejected accordingly ; and they 
further directed that an extract from the proceedings 
be annexed to the record of the suit, and submitted to 
Her Majesty in Council, with the appeal which the 
Respondent had preferred from this Court's Decree 
against him.” 

The Appellant afterwards applied for and obtained 
leave to appeal from so much of the above decree of 
the Sudder Court of the 17th of April 1837 as related 
to the suit originally brought by the present Respon- 
dent, to Her Majesty in Council. 

Pending this Appeal, and on the loth day of 
January 1841, the original Appellant died, leaving 
Srimut Moottoo Vijaya Raghanadha Gowery Vallabha 
Perria Woodia Taver and Namaseva Taver, his un- 
divided brothers, and a widow, Magamoo Natchiar.^ 
him surviving. 

On the 1st of February 1841, Srbnut Moottoo Vijaya 
Raghanadha Gowery Vallabha Perria Woodia Taver, 
the present Appellant, presented a petition to the Sud- 
der Dewanny Adamlut, reporting the death of bis bro- 
ther, and praying to be admitted to prosecute the 
Appeal, which, after an inquiry directed by the Court, 
he was ultimately allowed to do. 

These further proceedings having been transmitted 
to England, the Appeal was ordered by Her Majesty in 
Council to be revived against the Respondent. 


The Appeal now came on for hearing. 

Mr, Kmdersley, Q. C., Mr. WigratHt Q. C*. And 
Mr, Jackson^ for the Appellant ; and 
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Mr, Burge, Q. C., Mr. E. y. Lloyd, and Mr. 

Edmund F. Moore, for the Respondent. 

It was argued by the Appellant, that Woya Taver 
and Gowery Vallabha Woodia Taver were undivided 
brothers, and, therefore. Gozuery Vallab/ia Woodia 
Taver having died without male issue, the Appellant, 
as the eldest male descendant of Woya Taver, was 
entitled to the zemindary. That the Sudder Adawlul, 
in holding that Woya Taver and Gowery Vallabha 
Woodia Taver were divided brothers, decided not only 
against the fact, but upon a question not raised on 
the pleadings in the cause, and contrary, therefore, to 
the express provisions of the Madras Reg. XV. of 
i 8 i 6 , sec. lo, c!. 3 . 


The Right Hop. Dr. Lushington : 

The present litigation is between the widow of the 
paity who was last seised of the zemindary, and his 
great nephew, and various suits appear to have been 
instituted with regard to the rights to this property and 
the claim of the parties put on varjous grounds, but 
their Lordships are of opinion that the whole question 
IS now narrowed to a very short point. 

In the Provincial Court, certainly, some notice was 
taken of the question whether any division had actu- 
ally been proved to have taken place between the two 
brothers or not, and the Provincial Court were of 
opinion that there was not satisfactory evidence to 
establish the fact of the division. But when the 
Appeal came to be brought before the Sudder Adawlut, 
that Court came to a contrary conclusion, and decided 
this case in favour of the widow, on the express ground 
that the two brothers had become divided, and that, in 
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consequence, this property, whether self-acquired pro- 
perty or not, according to their opinion and judgment/ 
would belong to the widow, and not be inherited by 
either of the brothers or the nephew or the great 
nephew. 

With regard to the question of law, as far as the 
opinion of the pundits could determine it, there seems 
to have been no difference ; they have all stated in 
substance to this effect ; that the right and title to the 
zemindary depended on the fact of division, and the fact 
of division therefore was, and is, a most substantial 
question to be determined in this case. Now their 
Lordships find, upon an examination of all these pro- 
ceedings, that the fact of the division has never been 
alleged in any of the pleadings. They find that, ac- 
cording to Regulation XV. of 1816, the division ought 
to have been made a distinct point in the cause, and 
that an order ought to have been given for the pro- 
duction of evidence in proof of such an averment. 

Then it comes to this, that there has been no such 
averment, no such point made, and no such direction 
given, and how it was that the evidence came to be 
taken on the one side, or on the other, with respect to 
the question of division, no satisfactory explanation 

has been afforded at the Bar. 

Now their Lordships entertain a very strong con- 
viction of the absolute necessity of adhering to this 
Regulation; for it is, in the first place, a Regulation 
emanating from the highest authority, and is entitled 
to the force of law ; and is, in the second place, one, in 
their Lordships’ judgment, of the utmost importance 
for preserving the regularity of the proceedings of the 
Court in that country, and for preventing constant 
confusion and uncertainty as to what really are or are 
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not the points in litigation, anti to which tlie evidence 
is to be directed. They conceive that this Regulation 
has been most wisely framed ; first, in affirmatively 
directing that the points on which evidence is to be 
taken shall be distinctly set forth, and that it shall be 
a duty imposed on the Court, if those points do not 
appear to be sufficient for the final termination of the 
litigation, that they should state distinctly, as a matter 
of record, the further points on which evidence is to be 
taken. Further, the Regulation, after having thus 
affirmatively stated what is to be done, goes on to state 
what shall not be done. “ In like manner, if proof 
shall be required on any other points in the course of 
the trial, such points shall be recorded on the pro- 
ceedings, and the proper party shall be called upon for 
the requisite evidence, and no exhibit shall be filed, or 
witnesses summoned, unless expressly declared to be 
in proof or refutation of some point upon which the 

Court may have directed that evidence should be 
taken.” 


Now this Regulation, important as it is, and most 
clearly expressed, points directly against the course 
which has been unfortunately adopted in this case • 
because the point on which the whole case turns, and in 
the opinion of the Stidder Dewanny Adawlut, beyond all 
question, the whole case was decided, never was alleged 
as a point, in any of the proceedings, and the evidence 

which was read in support of it never was directed or 
sanctioned by the Court. 


It is in the opinioii of their Lordships, therefore, ii 
dispensably necessary, for the purpose of supportin 
and securing the compliance with this most wholesom 
Regulation, that they should act in conformity wit 
this Regulation ; the inevitable consequence is. tha 



1844. 


Srimut 

Moottoo 

VijAYA 
RaGHAN ADHA 
Goweky 
Vallabha 
Perria 
W oODIA 
Taver 

V, 

Rany Anga 
Moottoo 


Natchiar. 



294 


CASES IN THE PRIVY COUNCIL 


1844. 

Srimut 

Moottoo 

ViJAYA 

Raghanadka 

Gowery 

Vallabha 

Perria 

WOODIA 

Taver 

V, 

Rany Anga 
Moottoo 
Natchiar. 


they cannot sustain the decision of the Sudder 

Adawlut, because it is upon the ground of that point, 

as the point of division alone, on which that judgment 
rests. 

But, looking at the whole of these proceedings, they 
do not think that it would be consonant with justice at 
once to reverse the Decree of the Court below, and to 
affirm the Decree of the Provincial Court; they think 
that the parties have unfortunately lost their way, and 
on that mistake and misapprehension it would be 
going too far finally to dispose of the case now. 

For these reasons their Lordships are of opinion 
that the Decree of the Sudder Adawlut must be re- 
versed, but that leave should be given to the Respon- 
dent to bring a new suit, notwithstanding the Decree 
of the Provincial Court, at any time within a period 
presently to be specified, and after full communi- 
cation of Her Majesty's Order in Council shall have 
. 

been made to the parties interested ; and though their 
Lordships can make no Order on that subject, it would 
be exceedingly desirable that it should be known to all 
those who are interested in this property, that the ques- 
tion of fact as to division or no division, appears to be 
the only point on which the main question of title to 
this property will ultimately depend. We think three 
years is a proper time after the Decree is received in 
India and disclosed to the parties. 
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On Appeal /ro 77 i the Sadder Dezvanny Adawlut at 

BezigaL 


T^HE original parties to this Appeal were the widows 
and son of Fyz Aii Khan, deceased, and the subject in 
dispute was the right of the Respondent, Rai /a7i 
Kha 7 tu 77 i^ as widow, suing for herself and on behalf of 
her son, Saadat AH KkaTt^ a minor, for Rs. 188,525. 
8 afias^ 9 gundas, being a i^-azta share, tlie alleged 
amount of their succession on a distribution according 
to the Mahomedan law of inheritance of the real and 
personal estate of the late Fys AH KhuTt. 

The following facts and circumstances gave rise to 
the Appeal : — 

Fyz AH Khan, deceased, was the Zemmdar of kismut 
pergtinna Atya, and other real and personal property. 

In the month of Phagoon 1203 ^7^*^ March 1797, 
A.D,), Fyz All Khan intermarried with the Respon- 
dent, Rat Jan Khanuin^ who was then about ten or 
twelve years of age. 

The marriage was celebrated in the presence of wit- 
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nesses, and on the same day Fyz Alt Khan, as it was 
alleged, executed a deed of marriage settlement, endow- 
ing the Respondent with a dower of 2,000 gold mohurs 
and 21,000 stcca rupees, the payment of a third of 

as the marriage 

should remain in force. 

After the celebration of the marriage, the parties 
cohabited together as husband and wife, and were so 
universally acknowledged and reputed by their neigh- 
bours and acquaintances. 

In the year 1215 {1808-9, the Respondent, 

Rat Jan Khanum, gave birth to a daughter, tlie issue 
of the marriage, which survived but a short time. 

In the year 1813, A.D., Fyz AH Khan w'as about to be 
married to the original Appellant, Shums-oon-Nzssa. 
The Respondent, Rat Jan Khanutn, opposed this second 
union, and she presented a petition to the -Zilla Court 
of Mymensing, setting forth the conditions contained 
in her marriage deed of settlement, and praying that 
her husband might be prevented from granting a deed 
of marriage settlement without her concurrence. On 
this occasion no question w*as raised as to Rai Jan 
Khanum being the wife of Fyz AH Khan, but (appa- 
rently on the ground of Rat Jan Khamim not being 
entitled to require the interposition of the Court) 
the petition was, by an Order of the lith of December 
1 8 1 3, rejected j and on the i6th of December 1813 a 
marriage was celebrated between Fyz AH Khan and 
ShumS'Oon~Nissa, and a marriage settlement was there- 
upon executed in her favour by Fyz AH Khan, Both 
wives continued to live with Fyz AH Khan until about 
the year 1816, when the Appellant, Shntns-oon- Nissa 
Khannm, was reported to have eloped from his house 
and took up her residence at Dacca. 


which was to be postponed as long 


ON APPEALS FROM THE EAST INDIES. 


297 


In the year 1816, Fyz AH Khan, in consequence, as 
was alleged, of the use of opium and other intoxicating 
things, became incapable of attending to business. 
Proceedings were, therefore, taken, pursuant to Regu- 
lation X. of 1793, by the Court of Wards, for the pur- 
pose of ascertaining his capability to take care of 
himself and his property, under which the Collector 
of the district was directed to take charge of his estates, 
and to name a proper person to be the guardian of the 
person of Fyz AH Khan. 

The Collector accordingly took possession of the 
estates of Fyz Ah Khayi, and on the 19th of July 1816 
reported the fact to the Court of Wards, recommend- 
ing one Fam Chundet Chatoorjia as guardian to take 
tare of his person, with a Scalar) of twenty-five rupees 
per ?nenscm, and an allowance of Ks. 200 per 7nens€?n 
for the maintenance of lyz Ah Khan and his two wives 
an<I mother. The recommendation of the Collector 
was approved of by the Court of Wards. 

On the 20th of December 1817, A.D , the Respon- 
dent, Rai Jan Khafui?n, being pregnant, presented a 
petition to the Court of W^ards, informing them of her 
situation, and praying that orders might be issued for 
paying tfie expenses wliicli might be incurred by acts 
of festivity and charity according to the custom of the 
family consequent on the birth of a child. An order 
was accordingly issued to Ra^n Chnnder Chatoorjia, the 
guardian, directing, that if the Respondent had been 
with Fyz Ah Kha^i for one year more or less, and had 

become pregnant, she should have a midwife and other 
requisites. 

Previous to this Order reaching the guardian, and in 
the month of /W {December 1817, and Jayiuary 

1N18, A.D,), Rat Jan Khanum gave tiirth to a son, the 
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Respondent, who was born in Fyz Ali Khan's house 
at Nurseerabad, and nanied Saadat Ali Kha^t. 

Upon the Order reaching the guardian, he returned 
an answer, dated December 24th, 1817, stating the 

birth of a son, and adding, ** it is more than a year 
since the petitioner has lived in a separate house 
erected by her opposite to the basa of the Khan. The 
genuineness of her pregnancy will be apparent to the 
Huszoor upon investigation/' 

In the year 1822, Rai Jan Khanum petitioned the 
Court of Wards for an increased allowance for herself 
and her infant son, whereupon the Appellant, Shums- 
oon-Nissay presented a counter-petition, alleging for 
the first time that the Respondent, Rai Jan Khanum, 
had assumed the character, and was not the wife of 
Fyz Ah Khan^ and praying that the circumstances of 
her marriage and the birth of her son might be inves- 
tigated, and that the allowance made to her might be 
discontinued. 

Various proceedings took place in consequence of 
this petition in the Collector's Office and the Court of 
Wards, and, amongst others, various official communi- 
cations, showing clearly that the Respondent was one 
of the two wives mentioned in the Report of 19th July 
1816, and had received an allowance accordingly; and 
also showing the conviction of successive Collectors, 
that the Respondent was properly the wife of Ryz Ali 
Khan^ and that Saadat Ali Khan was his son. 

On the i6th of December 1824, and pending these 

proceedings, -d// departed this life, having, 

previously to his death, in the presence of his servants, 
made over to his son, whom he had acknowledged, all 
his real and personal estate, leaving his son and his two 
wives, Rai Jan Khanum and Shums-oon-Nissa Khanum^ 
him surviving. 



ON APPEALS EKOM THE EAST INDIES 


Immediately after the death of Fyz Ali Khan, the 
Respondent, Rai fan Khanmn, instituted proceedings 
before the Collector of Mymensing, for the purpose of 
having her infant son’s, Saadat Ali Khan's, name 
entered in the Registry as proprietor of his deceased 
father’s zemindary and other real estate. In support 
of her application she filed the depositions of four wit- 
nesses, proving her marriage with Fyz Ali Khan and 
the birth of Saadat Ah Khan, and the recognition of 
him by Fyz Ali Khan \ she also, in consequence of & per- 
wannaof the Collector requiring her to afford proof that 
Saadat Ah Khan was the son of her late husband, filed 
the depositions of five other witnesses (four of whom 
were witnesses to the marriage), whose evidence was 
conclusive as to the fact of the cohabitation of the de- 
ceased, Fyz All Khan, and the Respondent, as husband 
and wife at Nurseerabad, where the deceased then re- 
sided for more than a year previous to the birth of 
Saadat Ali Khan. 


The Collector, on the 14th of January 1825, re 
corded his opinion in terms as follows : — “ The paren 
tage of Saadat Ah Khan as attaching to Fyz Ali Khar 
is proved, and as the age of Saadat Ali Khan up to the 
time of this present writing is seven years, it therefore 
appears to be proper and expedient to register the name 
of Saadat Ali Khan for the share of the zemindary &c 
the estate left by the said deceased, and in consequence 
of the minority of Saadat Ah to retain the zemindary. 
Sic., under the control of the Wards, and to appoint a 
respectable person as guardian, and to fix the monthly 

allowance of Saadat Ali ahove-named." 

Shums-oon-Ahssa then instituted a suit in the 
Killa Court of Mymensing against the Respondent 
in winch a summary decree was pronounced, de- 
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daring that she should be declared entitled to and 
be put in possession of the whole of the estate of the 
deceased upon giving sufficient security, and that the 
Respondent might institute proceedings to establish 
her claims. 

By direction of the Court of Wards, Shums-oon~ 
IVissa^s name was registered as proprietress of the 
zemindary and other the real estates of the deceased, 

Fyz Ali Khan 

In consequence of Shums-oon Nissa Khamini having 
thus acquired possession of the whole estate, the Respon- 
dent, on the 4th of September 1829, filed a plaint in 
the Provincial Court of Juhangee-nagur^ or as it is more 
commonly called the Provincial Court of Dacca^ on 
behalf of herself, and as mother and guardian of 
Saadat Ali Khan ^ against Shums-oon- Nissa^ in which, 
after setting forth her marriage with the deceased, Fyz 
Ali Khan ^ the birth of Saadat Ali Khan^ the issue of 
such marriage, and the circumstances already men- 
tioned, and that her husband, the deceased, Fyz Ali 
Khan, had died, seised or possessed of zemindary pro- 
perty and other real estate therein particularly enu- 
merated, and also that the sum of Rs. 147,000 was 
then standing to the credit of the estate of the deceased 
in the account with the Collector of Mymensmg, being 
the surplus profits of the zemmdary and talooks, and 
stating, that by the Mahomedan Law, on the whole 
estate being divided into sixteen shares, one share be- 
longed to her, the Plaintiff, and another share to 
Shums-oon^ Nissa y as the widows, and the remaining 
fourteen shares to Saadat Ali Khan, as the son of the 
deceased, — she prayed that she might, in respect to her 
share and the shares of her son, the said Saadat Ali 
Khan, be put in possession of the fifteen sixteenth parts 


ON APPEALS FROM THE EAST INDIES. 


301 


or shares of the zemindary property and real and personal 
estate of the said Fyz Ali Khan, deceased, such fifteen 
sixteenth parts or shares being estimated at the value 
of Rs. 188,525. 8a. 92p. 

The Defendant appeared and filed her answer on the 
13th of April 1830, in which she denied that the Re- 
spondent was the wife, or that Saadat AH Khan was 
the son, of the deceased, Fyz AH Khayi. 

Both parties went into evidence : the Plaintiff filed her 
deed of marriage settlement with the deceased, Fyz AH 
Kharij and lier petition against the deceased marrying the 
present Appellant ; the correspondence between the col- 
lectors of Myme?isi?i£‘ Sind the Court of Wards, together 
also with the depositions already adverted to, of the 
witnesses of the marriage, and the birth of Saadat AH 
Khan^ taken by the Collector previously to his direct- 
ing the estate to be registered in the name of Saadat AH 
Khan* She also called and examined eight witnesses, 
to prove the marriage and interview of Fyz AH Kha7i 
with the Respondent, and recognition by Fyz AH Khan 
of Saadat Alt Khan as his son. Two of these wit- 
nesses were subscribing witnesses to the Respondent's 
deed of marriage settlement with the deceased, Fyz AH 
Khan and four others were also present at, and wit- 
nesses to, the marriage. 

The Defendant also examined various witnesses, witli 
the object of proving that in 1796 the Respondent 
married a slave of the name of Mona, who lived till 
1808 or 1809 ; ajid that previously to the time of the 
birth of Saadat AH Khan, she had illicit intercourse 
with an Englishman. 

Alter an examination of the above evidence, and 
previous to the Provincial Court pronouncing its 
Decree, Mr. Charles Smith, the Judge before whom the 

40 
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cause was heard, entertaining an opinion that the evi- 
dence adduced by the Plaintiff, the now Respondent, 
was not sufficient to establish her marriage with the 
deceased, Ali Khan^ although he considered that 
there was sufficient evidence to prove that she lived 
and cohabited with him, and that Saadat Ali Khan was 
her son by Fyz Ali Khan, with a view of ascertaining 
the Mahomedan Law applicable to the case, on the 
20th of September 1831 directed the following inter- 
rogatory to be submitted for the consideration and 

answer of the Mahomedan law-officer attached to the 
Court : — 

“A person of the Mahomedan faith died, leaving 
a wife with a marriage settlement, and a female 
unmarried, and a son of his loins, born of the venter 
of the said unmarried female; rn such case, accord- 
ing to law, do the unmarried female and the son 
of her venter receive any portion of the property of 
the deceased, or not? and if they be entitled to re- 
ceive a portion thereof, then what portion of the 
property left by the said deceased appertains to each 
of those three persons respectively, according to 
the Mahomedan Law? Write a reply thereto on a 
consideration of the circumstances stated in the pro- 
ceeding transmitted within the period of three days 
according to the Word of God, citing therein the name 
of the book, and the precept thereof. End/' 

No answer was returned by the Mahomedan law- 
officer to the interrogatory thus put to him by the 
Court, but he, on the 23rd of September 1831, presented 
a petition to the Court, requesting further information* 
The petition was in terms as follows : — ** As the Moofti 
should necessarily have a comprehension of what is in 
the mind of the interrogator, to the end that he may 
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not be chidden both of God hereafter and of mankind, 
I beg to inquire what is meant by the words ‘ an un- 
married woman,’ fornication, or an acceptation given 
to them by the public. If the signification be that 
which is generally applied to the terms, the explana- 
tion should be given, for the general acceptation given 
by the public to the term is not determined ; various 
words such as those are applied to particular kinds of 
legal and illegal marriages. If the meaning be forni- 
cation, it is necessary to ascertain the circumstances 
of the evidence of the witnesses, and the grounds are 
indispensable, for, according to law, the discovery of 
fornication is difficult, particularly in reference to a 
person deceased, which is considered to be impossible, 
in so much that until the strong grounds, which are 
prescribed according to the arguments used by the 
learned, the followers of ' Hamfa,’ are obtained, the 
word ‘fornication ’ should not be uttered by the tongue. 
As In the interrogatory there is not a jot of those 
arguments, and the proceeding is also altogether defi- 
cient as respects the details of the evidence of the 
witnesses, I am unable to write a ftitwa, and entertain 
t e hope that you will require a /uttua after having 
satisfied those doubts, or that you will in a general 
way be pleased to state in an interrogatory or in a 
proceeding the tenor of the evidence of the witnesses 
of both parties, and the objections thereto, such as 
may have found place in the happy mind of your 
ighness, or otherwise that you will excuse my giving 
an answer, and issue orders upon my giving in thf 
proceeding and the interrogatory enclosed therein." 

In consequence of this petition. Mr. Charles Smilh, 
the Provincial Judge, in accordance with Section 4 
Regulation II. of ,798. ordered that the interrogatory. 
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together with the other proceedings in the cause, 
should be transmitted to the Registrar of the Sudder 
Dewanyiy Adawiut of Bengal^ and that an answer should 
be obtained to it from the Mahomedan law-officers of 
that Court. 

On the loth of Decefnber 1831, the law-officers of the 
Sudder Dewanny Court returned the followinganswer : — 
Under the above circumstances, in the event of the 
proof of these facts, that Mussumat Rai Jan associated 
with Fyz AH Khaii and remained with the other females 
of the house of Fyz Ail Khan^ and Saadat AH Khan 
was born of her venter, being the offspring of the 
loins of the said Fyz AH Khan^ as is to be clearly un- 
derstood from the proceeding of the Appeal Court of 
Juhangee-nogur^ dated the 20lh of September 1S31, 

A,D., which is put up with the proceeding of the 
said Court, dated the 20th of September^ idem^ 
according to law, the parentage of Saadat AH Khan 
above named, as attaching to the said Fyz AH Khan 
above named, is proved, and he and his mother, Rai 
Ja?i^ will both become heirs, and after the liquidation 
of debts, &c., which are first claimable from the inhe- 
ritance, the whole property of Fyz AH Khan, deceased, 
being divided into sixteen shares, one share belonging 
to Afussujnat Rai Jan above named and Mussumat 
ShnmS‘Oon-J\Hssa Khantnn^ the other wife of the said 
deceased, respectively, and fourteen shares thereof ap- 
pertain to Saadat AH Khan above named, according to 
the law of the division of inheritances, and God knows 
best what is right. 

The Provincial Court not deeming this opinion suffi- 
ciently clear or satisfactory, ordered a second interro- 
gatory to be laid before the law-officers of the Sudder 
Deivauny Adawluty in the following form : — • 
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person, a Mahomedan, died, leaving a wife, havino’ 
a deed of marriage settlement, and an unmarried female, 
and a son of his own loins, born of the venter of the 
said unmarried female. In such circumstances, does 
any portion of the property left by the said deceased 
appertain to the said unmarried female and the son of 
her venter? If it do appertain to them, to what por- 
tion are they entitled? According to what book, and 

to what portion is the wife, having a deed of marriage 
settlement, entitled?** 


In return to this interrogatory, the law-officer at- 
tached to the Szidder Court, gave the following reply; 

“ Under the circumstances stated, if it appear, by 
the acknowledgment of a Mahomedan, that the child, 
in respect to whom the interrogatory of the Court is 
put, is the offspring of his loins, I mean if that Maho- 
medan have said, • This child is my son,’ and afterwards 
diedj and if that woman of whose venter this son is 
born be a claimant as to this point, ‘ I am the wife of 
that Mahomedan, and this son is mine, and is his off- 

"1 such case this son and this woman will both 
become the heirs of that Mahomedan, as is clearly 
stated in the ‘Hedaya’ and ‘S/iurn-i-lVi/iayn,’ the 
chapters on the ‘Establishment of Parentage.’ If 
such be not the facts of the case, and the signification 
of the words ‘an unmarried woman’ be a woman an 

adulteres,s. then, according to the law, the woman an 

adulteress and the ‘ son of adultery ’ are neither of them 
heirs. In the first-mentioned case, I mean in the event 
of this son and this woman being heirs, the whole of 
the property of that deceased Mohomedan will after 
the liquidation of debts, &c., which have a claim of the 
first order on the inheritance, be divided into sixteen 
s.ares, and fourteen shares thereof will appertain to 
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the son, and one share to the mother of that son, and 
one share to the other wife of that Mahomedan, and 
God is the best judge of what is right.” 

On the 9th of Afay 1832, the Provincial Court pro- 
nounced its final Decree, whereby, after setting forth at 
great length the pleadings in the cause, as well as the 
futwas of the Mahomedan law-officers, it proceeded to 
decree as follows : — *^From all the papers and the 
bearings of the circumstances of the suit, it appears 
that Saadat Ali Khmi was born in the year 1224, B.S., 
and that Fyz Ali Kha^t died in the year 1231, B.S,. 
and there is not the least doubt remaining, that during 
the period of seven years, Saadat Ali Khan, above 
named, remained with Fyz Ali Khan and received sup- 
port ; and although the witnesses adduced on behalf 
of the Plaintiff at this Court in the matter of the mar- 
riage of the Plaintiff, and the acknowledgment of Fyz 
Ali Khan of the parentage of Saadat Ali Khan, have 
become suspected and are not confided in by the Court, 
still adverting to the exhibits of the Plaintiff, being 

copies of papers of the Collector’s office, amongst which 

% 

are the depositions of sundry witnesses, and to other 
corroborative facts deducible from the papers of the 
bundle, confidence may be placed in the fact of Saadat 
Ali Khan being the offspring of Fyz Ali Khan, and 
upon the proof and manifestation of this circumstance, 
that Rai Jan is a female who has associated with Fyz 
Ali Kha?t, and was maintained with the other females 
of the family of Fyz Ali Khan by means of a monthly 
allowance, and that Saadat Ali Khan was born of her 
venter from the loins of Fyz Ali Khan, a futwa was re- 
quired of the law-officer to ascertain this point : In 
the case of a female whose marriage and matrimonial 
contract with a person are not proved, upon the proof 
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of cohabitation and association with that person, does 
the son of her venter become the heir and proprietor 
of the property left by that person, or not ? And from the 
tenor of the futwas of the law-officers of the Sudder, 
it is quite manifest that upon proof of association with 
a female, and the procreation of a son, the son begotten 
is the person entitled to fourteen shares, and the woman 
of whose venter that son is born is the heir of one share ; 
hence the claim of Rai Ja7i above named, who asso- 
ciated with Fyz AH Khan for a long time, and was 
supported with the other females^ and in whose venter 
SaadatAliKha7i\vdL^he^gpX.\,^vioi the loins of Fyz Ali 
Khan, and to which effect the claim of Rai Jan is 
advanced, is in every way just, and according to law, 
such as should be decreed. 

By the words, ‘ an unmarried female,’ which were 
addressed to the law-officers, with reference to Rai Jan 
above named, it was designed as follows : — The mar- 
riage and matrimonial contract of Rai Jan with Fyz 
All Khan have not, in my opinion, been proved ; 
coupled with this fact, Saadat Ali Khan havin*. been 
begotten of the Joins of Fys Ali Khan in the venter of 
Rat Jan, are he and Rai Jan above named entitled 
to the property left by him or not ? It was not in- 
tended thereby to designate ‘ an unmarried female, a 

woman, an adulteress,’ and it is obvious that proofs 
which are deducible from strong corroborative circum- 
stances are better entitled to confidence than the evi- 
dence of witnesses ; therefore, in accordance with the 
futzoa.Rai Jan is the person entitled to one share, 
and the said minor is the person entitled to four- 
teen shares of the property left by Fyz Ali Khan, and 
the Defendant is the person entitled to one share 
thereof after the liquidation of debts, &c., and in this 
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suit Rai Jan^ above named, is the claimant for a four- 
teen ana share of the property left by Fyz Ali Khan^ 
on behalf of her own minor son, and for a share of one 
ana on her own behalf, making together a share of 
fifteen a^ias of the property, real and personal, of Fyz 
Ali Khan: and although the Defendant is a person 
having a deed of marriage settlement, and according 
to the futwas of the law-officers of the Sudder^ the liqui- 
dation of debts is to be first attended to; and thereafter 
whatever remain, the share of fourteen anas thereof is 
the right of Saadat Ali Khan^ and the share of one 
ana is the right of the Plaintiff, and one other ayia is 
the right of the Defendant, still the deed of marriage 
settlement of the Defendant is not before the Court in 
this case so as to admit of the issue of a final order for 
the separation of wliat is entered therein.” 

The Defendant appealed from the above Decree, to 
the Sudder Dewanny Adawlut o{ Bengal. 

Further evidence was entered into on both sides: 
on the part of the Appellant, the summary Decree 
under which she obtained possession of the estate, as 
well as her alleged deed of marriage settlement, were 
produced ; the Respondent filed some correspondence 
between the Collector and the Board of Revenue. 

The Sudder Dewanny Adawlut pronounced their 
final Decree in the cause, on the 3rst December 1834, 
which, after stating and commenting minutely on all 
the facts and circumstances of the case, proceeded as 

follows; — 

"Upon consideraiion of all the papers and cir- 
cumstances of the case, it is apparent that, although 
the Appellant denies the facts of the Respondent being 
the wife, and Saadat Ali being the son, of Fyz Ali 
Khan, the late proprietor of the property, and the wit- 
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nesses of ihe Appellant affirm her denial, still, from the 
depositions of the witnesses alluded to in regard to no 
marriage having taken place, this is clear — that they 
have declared their not having witnessed the rite, but 
have not absolutely asserted that the pretensions ad- 
duced on the subject are wholly false j for instance, 
from the /utwa of Siraj-ood-den Ali Khan, the former 
chief Kazi, and Moulavie Synd Hamid oollah, the tnoo/ti 
of this Court, in the suit of Afirsa Jan, deceased, 
and Mussiiviat Hnrgane and others, Appellants, v. 
Mirza Aseem Ah and Hushmut Ali and others, Re- 
spondents, bearing No. 1,546, which on the 16th of 
January 1822 was decided by Thomas Goad, Esq., and 
William Dorin, Esq., former Judges of this Court, it 
appears that in marriage and relationship, evidence 
with reference to what has been heard is legal and ad- 
missible, i. e. if a person hear that a man and a woman 
associate together as wife and husband in one house. 
It IS lawful for him to give evidence to the marriage of 
those two persons, and this description of evidence is 
sufficient to prove the marriage of the woman, and the 


parentage of the child born of her, as attaching to the 
man; and it is manifest and evident from the letters 
of the former collectors, dated the nth and igth of 

July 1816, that at the time of the riting of the letters 
cited, there were two wives of Fyz Ali Khan, one of 

whom is Shums-oon-Nissa, and of the other wife, allow- 
ing that her name is not therein stated, still it is 

'■'''"S in the same house, and with 
Tyz All Khan, and for this reason it does not appear 

expedient that Shums-oon-Nissa should reside with the 

said Khan / and Thekoor Das, the guardian of Fyz Ali 

Khan, m h.s report dated the 9th of Aghun 1229, B.S., 

in reply to the perwanna of the Collector, which 
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issued to ascertain particulars connected with the two 
wives ot A/i Khaii^ and whether there are such, 
clearly states, ‘ that Rai /art Khanum is the other wife 
of Fys All KhaUt and was so previously to the marriage 
of Shums-oon-Nissa^ and receives a monthly allowance 
from the Government : and that besides Shu 7 ns-oon- 
Nissa Khanum and Rai Jan Khanum there is no other, 
rtor has there been any other married wife of Fyz Ali 
Khan.^ And from the reply written by the Appellant 
to a perwamia^ and which is put up with the proceed- 
ings of the Provincial Court, it is obvious that there is 
not, and never even was, any slave woman of the name 
of Herafnum. And the witnesses of the Appellant state 
that Herammn was the name of a woman who had died 
twenty-five years previous to their giving their evi-- 
dence, which occurred in the year 1238, Bungla ; there- 
fore, if in truth there was a woman named Heratnitnii 
still from the year of her demise, which apparently oc- 
curred in the year 1212 or 1213 (1805-6, 7), to the 
time of the writing of the letters dated in the year 
1816, answering to the year 1222, B.S*, nine or ten 

years intervened; hence it is apparent, that the other 
wife,* residing in the same house with Fyz Ali^ of whom 
mention is made in the letters of former collectors, is 
this very Respondent; and the allegation at present 
made by the Appellant, that the * other wife ' has 
reference to Heramu^n^ is considered to be a downright 
falsehood. In the same way the letters of the col- 
lectors, and the report of Thekoor Das, guarding, from 
which are deducible a cheerful performance of the re- 
lative duties of husband and wife between Rai Jan 
Khanum and Fyz Ali Khan, the circumstance of the 
said Khanum being well known as his wife, are as good 
as witnesses of unquestionable veracity in establishing 
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the marriage of the Respondent and the parentage of 
Saadat AH as attaching to rys AH Khan- and fur- 
ther, from the depositions of the witnesses filed at the 
Collectorship, and from other exhibits of the Respon- 
dent, it appears that the Respondent always lived with 
Fyz All Khan in the manner usual with married 


women. For instance, in the year 1223 she came 
from Gorai to Nuseerabad, of which place Fyz AH 
Khan was then a resident, and took up her residence, 
and they associated together as husband and wife ; and 
in those circumstances she became pregnant, and in 
the month of Poos 1224, B.S.. Saadat AH was born 
of her venter. And the report of Ram Chunder, the 

guardian of A dated the itth Poos 1224. 

B.S., on the subject of the Respondent’s residing with 
Fyz AH Khan for more than one year previous to the 
birth of Saadat AH, affirms the depositions of the wit- 


nesses and other exhibits} and from the petition of 
the Respondent filed at the Zilla Court, and which the 
Appellant herself does not deny, it appears that the 

Respondent, at the time manifested his 

intention of marrying Shnms-oon- Nissa, gave in a 
petition of opposition declaratory of her own conjugal 

affinity, and of Fyz AH Khan’s intention to contract 
another marriage without the concurrence of the Re- 
spondent, contrary to the terms of her marriage settle- 
ment ; although the petition alluded to was not ap- 
proved, sti'll no objection nor denial on the part of 

Fyz All Khan, unA Ramzan Beeby, his mother, as to 
the conjugal affinity of the Respondent, is apparent • 
on the contrary, there is a total silence on the subject 
on their part} and Meei- Saadut AH, whose deposition 
has been taken agreeably to the order of this Court 
has also clearly written in his petition, upon which an 
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order was passed on the 2nd of April 1825, that 
Shtuns-oon- Nissa Khamim and Rai Jan Khanum are 
both wives of Fyz Ah Khan. From this it is also ma- 
nifest that the Respondent, from the commencement, 
claimed conjugal affinity with the said Khan^ and was 
universally known as being his wife ; and the present 
allegation of Meer Saadut Ah\ that Fyz Ali Khan did 
not marry Miissumat Rai Khanufn^ and did not asso- 
ciate with her, appears to be an unqualified falsehood ; 
indeed, the assertion of the said witness, of his having 
heard the story of the Respondent's residence at GoraU 
at the house of Fyz Ali Khan^ from Mussumal Ayeena^ 
his maternal aunt, at the age of twelve years, and of 
the residence of the Respondent at Nuseerabad^ near 
the house, the dwelling-house of Fyz Ali Khan^ prior 
and subsequent to the birth of Saadat Ali^ and the ad- 
mission of the witness, of his having protected the 
Respondent for the period of two years in his own 
house, are affirmatory of the justness of the claim of the 
Respondent, and of the collusion of the witness of the 
Appellant ; but leaving these circumstances out of 
consideration, as the acknowledgment of Fyz All Khan 
of the filiation of Saadat Ali has been obtained in the 
manner in which the witnesses of the Respondent have 
deposed in this case, whether there be witnesses who 
saw the performance of the marriage rite or not, that 
acknowledgment of his furnishes certain proof of the 
parentage of Saadat Ali^ and necessarily a consequent 
proof of the marriage of Mussu^nat Rai Jan Khanunii 
his mother, with Fyz Ali Khan, and these conclusions 
are to be deduced from the futwa of the former Chief 
Kazi^ in the suit No. 1,546, and from the fuiwa of the 
present Chief Kazi, which at the requisition of the 
Judge of the Provincial Court has been filed in this 
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suit. Considering all these circumstances, in my opi- 
nion the Respondent is the wife of Fyz Ali Kha^i, and 
Saaciai Ali is his son ; and the claim of the Respondent, 
formerly Plaintiff, brought on her own account, and as 
guardian on account of Saadat Ali Khaii^ is just, and 
they and Shums-oon-Nissa^ Appellant, have the right 
of obtaining the estate of Fyz Ali Khan on the ground 
of heirship, and the division of tlie property left by him 
between all three persons should be made agreeably to 
the law of inheritance. . But as from the deed of mar- 
riage settlement filed by the Appellant, the genuine- 
ness of which the Respondent does not deny, it is 
apparent that Fyz Ali Khaii contracted marriage willi 
Alussumat Shiiins-ooyi-Missa under a deed cf marriage 
settlement of Rs. 9,000 and 500 gold luohurs, and in 
lieu of the third to be paid in advance, settled upon 
her the share of Kismut Khona Dcolee, &c., and that 
the two-thirds to be paid afterwards have not yet been 
discharged, and that according to the futzva of the law- 
officers, the liquidation thereof has the priority of suc- 
cession, therefore, the separation of tlie property de- 
tailed in the deed of marriage settlement on account of 
the third payable in advance, and the liquidation of the 
two-thirds, the payment of wfiich was postponed, from 
the property left by Fyz Ali Khazi, are necessary j and 
my opinion accords in every particular with the opinion 
recorded by William Braddon, Esq., a Judge of this 
Court: therefore it is ordered — That the Decree of the 
Provincial Court of /uhangee-?iagur^ dated 9th of Afay 
>^32, be amended and corrected in the following man- 
ner : — “That the property detailed in the deed of 
marriage settlement on account of the one-tliird pay 
able ]:)ron)ptly, be separated from the mahals in dispute 
if it be included therein, and w hatever, according to cal- 
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culatioii, may be due on account of the two-thirds of 
the dower of the Appellant, the payment of which 
was postponed, be paid from the sum of one lac and 

Rs. 4^857* anas, gundas, 2 kowries^ the amount 
profits deposited in the treasury of the CoIIectorship ; 
that the share of the zemindary of pergunna Aiiya, &c<, 
the property left by Fyz Ali, and amount profits forth- 
coming in the Collector’s treasury, having been divided 
into sixteen shares, one share be relinquished as the 
right of the Appellant on account of her conjugal 
affinity, and that one share of the right of the Re- 
spondent on account of her conjugal affinity, and 
fourteen shares, the right of Saadat Ali Khan, the 
minor son, being his right as the son (of the de- 
ceased), making together 15 shares, be decreed in 
favour of the Respondent, formerly Plaintiff, and that, 
upon the execution of the Decree of this Court, the 
Respondent have possession of a lyanas portion of the 

zemindary and laloohs^ &c., detailed in the plaint, the 
property left by Fyz Ali Khan, and that she recover 
from the Appellant a i$~anas proportion of the amount 
of profits alluded to, and the amount collections of her 
share and of the share of Saadat Ali Khan hom the 
period of the institution of the suit to the date of her 
obtaining possession as detailed in the Decree of the 
Provincial Court, and that the costs of both Courts be 
borne by the Appellant to the extent of the claim 
proved, and by the Respondent to the extent not 
proved.” 

From this Decree, Shnms-oon^Alissa Khannm ap- 
pealed to his late Majesty in Council. 

After the commencement of the Appeal, the original 
Appellant died, and the Appeal was revived by her 
brother, the present Appellant, Khajah Hidayut Oollah. 


ON APPEALS FROM THE EAST INDIES. 


3*5 


The Appellant contended that the Decree was erro- 
neous for the following reasons : — 

Because the Respondent has not proved either 
that she is the wife, or that Saadat AH is the son, of 
FyzAli Khan. 

Ih Because, in the absence of proof of the Respon- 
dent’s marriage, her claims, and that of her son Saadat 
-4//, must entirely depend upon evidence of a direct 
and valid acknowledgment of the latter by Fyz AH 
Khan, and because the evidence produced by the Re- 
spondent for the purpose of proving that acknowledg- 
ment is wholly unworthy of credit, and was in fact 

discredited by the Provincial Court, before which the 
evidence was taken. 

HI. Because Fyz AH Khan, from his state of im- 
becility of mind, was incompetent to make that acknow- 
ledgment of Saadat Ah, as his son, which is required 
by the Mahomedan Law in such a case. 
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The Respondent, on the other hand, submitted that 

the Decree was just and proper for the following 
reasons : — - 

I. Because the marriage of the Respondent, Rai 
Jan Khanu?n, with Fy^ AH Khati, was satisfactorily 
proved, and there was no sufficient evidence to rebut 
the legal presumption thence arising, of the legitimacy 
of her son, Saadat AH Khan, 

II. Because it was distinctly proved that Saadat All 
Khan was recognized by Fys Alt Khan as his son, and 
such recognition (even without forn.al proof of a mar- 
riage) was sufficient to establish the legitimacy of 
Saadat Ah Khan, and the rights of the Respondents 
as determined by the Decree of the Court below. 
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Mr. Charles Bullet^ Mr. Jackson, and Mr. Forsyth, 
for the Appellant ; and 

Mr. Wig-ram, Q. C., Mr. £. J. Lloyd, and Mr. 
Ed^muid F, Jlfoore, for the Respondent. 

The following cases and authorities were cited : — 
Mihr Ali v. Knreeynooyiisa Begum (a), Fyz AH Khan v, 
Mussumaut Fatima Khatoon (h). Mirza Qaim Ali Beg 
V. Mussmnaut Hingun (c). Jeswiint Singjee Ubhy 
Smg-jee v. Jet Sing-jee Vbby Singjee (d). Mac- 
naghten^s Principles of the Mahomedan Law, 23, go» 
93, 297, 299. N, B, E. Baillie's Mahomedan Law of 
Inheritance, 34, 49. 

The Right Hon. Dr. LUSHINGTON : 

The claim in this case relates to the inheritance of 
the zemindary of Atiya ; and the claimants of that in- 
heritance, at least all the claimants that it is necessary 
now to name, are two persons claiming to be the lawful 
widows of the deceased Zemindar^ one of whom claims 
also on behalf of her son, whom she alleges to have 

been the legitimate issue of the deceased person. 

Both the Courts, under whose consideration the 
questions in this cause have been brought, have come 
to the conclusion that the claim preferred by Rai fan 
on behalf oi herself and of her son, is a just one ; in 
other words, they consider there has been sufficient 
proof to justify them in determining that she was the 
lawful wife of the deceased Zemindar, and that her son 
was the lawful son of that Zemmdar, It is hardly ne- 
cessary to say that before their Lordships would reverse 
the Decree of two concurrent Courts, they must be 
perfectly satisfied that some legal miscarriage has taken 

(a) 2 Ben. Sud. Dew. Reps. 112. (A) i Ben. Sud. Dew. Reps. 357- 

(r) 3. Ben. Sud. Dew. Reps. 152. (rf) Ante, p. 245. 
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place. But their Lordships are of opinion in this case 
that the evidence is decidedly in favour of the judgment 
to which those two Courts originally came. 

The question appears to be one depending upon the 
law, with relation to Mahomedan property, and the 
proofs in support of the case are applied to that law. 
Several references have been made to the work of Mr. 
Macnaghten upon this subject. It will not be neces- 
sary to read at length the part of his preliminary re- 
marks to which reference lias been made, and which 
indeed has been already done ; but the substance of it 
appears to be this : — After having stated what is the 
general opinion entertained upon the question, he says 
— “ The Mahomedan lawyers carry this disinclination 
(that is against bastardizing) much further j they con- 
sider it the legitimate of reasoning to infer the exist- 
ence of marriage from the proof of cohabitation." He 
than says — ‘‘ None but children who are in the strictest 
sense of the word spurious are considered incapable 
of inheriting the estate of their putative father. The 
evidence of persons who would, in other cases, be con- 
sidered incompetent witnesses is admitted to prove 
wedlock, and, in short, were by any possibility a 
marriage may be presumed, the law will rather do so 
than bastardize the issue, and whether a marriage be 
simply voidable or void ab initio the offspring of it will 
be deemed legitimate." (P. xxiii. iv,) 

It may be observed that this is the statement of Mr. 
Macnaghten^ evidently after great deliberation upon 
the subject, because he goes on to refer to what has 
been said by Sale ; and he then observes — This I ap- 
prehend, with all due deference, is carrying the doctrine 
to an extent unwarranted by law ; for where children 
are not born of women proved to be married to tlieir 

42 
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fathers, or of female slaves to their fathers, some 
kind of evidence (however slight) is requisite to 
form a presumption of matrimony.” (P, xxiv.) He 
then observes — “ The mere fact of casual concu* 
binage is not sufficient to establish legitimacy > and if 
there be proved to have existed any insurmountably 
obstacle to the marriage of their putative father with 
their mother, the children, though not born pf com- 
mon women, will be considered bastards to all intents 
and purposes.” (P. xxiv.) The effect of that appears 
to be, that where a child has been born to a father, of a 
mother where there has been not a mere casual con- 
cubinage, but a more permanent connection, and where 
there is no insurmountable obstacle to such a marriage, 
then, according to the Mahomedan Law, the presump- 
tion is in favour of such marriage having taken place. 

We apprehend that in considering this question of 
Mahomedan Law we must, at least to a certain extent, 
be governed by the same principle of evidence which 
the Mussulman lawyers themselves would apply to the 
consideration of such a question. The first step in the 
case is the petition which has been so much com- 
mented upon at the Bar, namely, the petition of jRai 
Jan^ bearing date the iith of Dece?nber 1813. In that 
Petition she states herself to be the wife of Fys Ali 
Kha 7 i^ and she sets fortli the marriage settlement with- 
out indeed ascribing to it any date or giving any date 
to the marriage. Having so done, she represents that 
the Khan was kept away and not permitted to return 
to his own house ; that there were a number of persons 
who had attempted to confine her, and not to permit 
her to go to the Kha^i ; and that he was about to marry 
another wife. 

Now this document appears to their Lordships to be 
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a document of the very greatest importance, for with- 
out going the length of saying that it is a true asser- 
tion of all the facts therein contained, it is at any rate 
an assertion of facts, in conformity with the subsequent 
statement of this very person. The statement in this 
petition IS made in the year 1813, before there is any 
anticipation of a litigation of this description, and it is 
made by her at a period when Fyz All Khan is not 
considered or deemed to be incompetent ; it is ad- 
dressed to a competent Court, and she must, if she 
anticipated any good result from the presentation of 
that petition, have also anticipated that the facts con- 
tained in that petition might be the subject of judicial 
examination. She, tlierefore, offers in the year 1813, 
to subject her claim (which is in substance the same 
as her claim now) to the examination cF a competent 
Court to decide on it. It appears that this petition 
was rejected, and we presume on the ground that eveh 
supposing the whole facts contained in it to be true, 
yet that would be no justification for the interference 
of the Court, for the purpose of preventing the con- 
templated marriage. 

In the year 1816, Fyz AU Kha 7 i was placed under the 
protection of the Court of Wards. It is not necessary 
to go minutely into the question wliat was the precise 
state of Ills mind or of his intellect at that period. ft 
IS not distinctly raised in the course of the pleadings 
which were given in by the parties upon this occasion. 
But the result of the evidence appears to be, that he 
was a person who had become much addicted to habits 
of intoxication, and that ’ intellects were impaired, 
though it does not appear in any part of that evidence,' 
that he had become what may be called an idiot! 
However, m rSffi, his property, and also his person, 
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were placed under the care of that Court, and pro- 
ceedings have taken place, which have been much 
relied on, in both of the Courts below, in the deter- 
mination of the questions which came under their con- 
sideration. 

The first document to which it may be expedient to 
refer, is the report of Mr. Pakenham, the Collector, of 
the 19th of July 1816. Mr, Pakenham, in the dis- 
charge of his duty, in writing a letter to the Court of 
Wards, proposes to them a settlement out of the estate 
of Fyz Ail Khan^ and after having mentioned certain 
circumstances relating to the amount of the property, he 
recommends the sum to be allotted for the expenses of 
Fyz Ali Khan and his family, to be fixed at 200 rupees 
a month, namely, 120 rupees for Fyz Ali Khan, his two 
wives, and his mother j 30 rupees for the servants' 
wages ; and 50 rupees for the support of a number of 
females who have long lived in, and been maintained 
by, the family, and to whom he states that a sum equal 
to what he proposes has been for some time past 
allowed. He adds — *' This last item I have not recom- 
mended without carefully ascertaining that there are 
such persons who, from having been all along sup- 
ported by the Ke^nindar, may be considered as entitled 
to an allowance.” i 

Now, without taking this as evidence of the fact, 
that she was the wife of Fyz Ali Khan, it is evi- 
dence to this effect, that so far as Mr- Pakenhami s 
investigation had extended, it justified him in making 
the representation which he made, in the discharge of 
his duty, to the Court of Wards. The Court of Wards 
acted upon that representation, and Rai Jan continued 
to receive an allowance of 10 rupees a month, from the 
year 1817 up to the year 1824, when Fyz Ali Khan 
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It appears, further, that during this period, Rai Jan 
was residing at the house of Fyz Alt Khan, or, at least, 
in that part of the building appropriated to women 
belonging to Fyz Ali Khan. All the evidence, so far as 
it can be called evidence, goes to that extent, and, in- 
deed, it appears scarcely to be a point in controversy* 
There is the report of Mr. Scott, who, it may be ob- 
served, is hostile to the claim of Rai Jan. He states, 
incidentally, for the purpose of justifying his advice, 
that the other wife should not be permitted to come 
into the household of Fyz Ali Khan ; that this wife 
is now residing with him. He says: — “Now, as your 
ward has one wife living with him, as far as I am 
able to judge, any intercourse with another who has 
been so long absent, could in no degree add to his 
domestic comfort.*' It appears that Shums^oo?i-Nissa, 
the other wife, had been residing separately from 
her husband for a considerable time, and that she 
had presented a petition for the purpose of being 
allowed to return to him ; and the ground upon which 
the Collector advises against that petition being com- 
plied with, is, that this wife, the present Respondent, 
was residing with him during that period, and that, 
therefore, the return of Shnms-oon-JVissa would be 
unnecessary and inconvenient. There are several 
other documents of the same tenor, which it is unne- 
cessary, in the view of their Lordships, to follow in 
detail, namely, the reports of the Collectors. 


We apprehend then, that, in point of fact, the case 
comes clearly and indisputably to this—that "this per- 
son, Rai Jan, was actually residing, during a period of 
seven years, in the female department of Ali Khan 
that, according to the statements. far as we can 
make them out, she was so residinej for a twelvemonth 
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anterior to the birth of this child taking place j that 
while she so resided, she was recognized, to a certain 
extent, undoubtedly, as the wife of Fyz AH Khan \ that 
the child was born under his roof, and that that child 
continued to be maintained in his house without any 
steps being taken on the part of Fyz AH Khan, or of 
any one else, to repudiate his title to legitimacy as the 
offspring of Fyz AH Khan. 

If these facts be so proved, the question is, whether 
the evidence is not sufficient to support the legitimacy 
of the present claimant, Saadat AH Khan^ according to 
the law as laid down. In the opinion of the law-officers 
who were there consulted, they expressed themselves 
to the following effect; — “Under the above circum- 
stances, in the event of the proof of these facts, that 
Mtissumat Rai yan associated with Fyz AH Khan^ and 
remained with the other females in the house of Fys 
AH Khan^ and Saadat AH Khan was born of her venter, 
being the offspring of the loins of the said Fyz Alt 
Khan^ as is to be clearly understood from the proceed- 
ing of the Appeal Court of J uhayigee-nagur ^ dated the 
20th of September 1821 they then go on to say that 
he would be the lawful child of Fyz Ah Khan^ and that 
he and the mother would be entitled to claim their 
share of the inheritance. 

Now all the facts which are there stated, upon the 
principle of assumption, appear to us to be maintained 
by the evidence in this case ; namely, that Mus^utnat 
Rai Jan did associate with Fyz AH Khan ; that she did 
remain with the females of the house of Fyz All Khan ; 
that Saadat AH Khan was born of her venter^ and, as 

to his being the offspring o\ Fyz AH Khan^ \K\v\V 
that is a circumstance necessary to be inferred from the 
previous facts. 
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With reference, then, to the law, as laid down by 
Mr. Macnaghtc7i, and which appears to be acknowledged 
at the Bar to be law ; without going into the ques- 
tion of the oral evidence, whether there was an ex- 
press acknowledgment of the child by Fys Ali Khan, 
as the son or not, there seems to be that which at least 
IS tantamount to oral evidence of any declaration, be- 
cause there is a consecutive course of ti eatment, both 

of the mother and of the child, for a period of between 
seven and eight years, under circumstances, in which 

It appears to their Lordships to be next to impossible 

that such a mode of treatment would have been conti- 
nued, except from the presumption of the cohabitation 
and of the son being the issue of the loins of Fyz Ali 
V But their Lordships are not disposed to think 

that the whole of the testimony, with regard to the 

verbal acknowledgment of Saadal Ali Khan, ought to 
e rejected. It ,s not necessary, however, to decide 

le case upon that ground, because we think, for the 
reasons 1 have stated, and without receiving as evi- 

. .n„, .h.. wh.ch i. „ol ,egltin.a.. credible evi- 
ence, there are sufficient facts either admitted by 
both parties, or proved by the treatment and the 
whole res ^eslc in the case, to bring it within the pHn! 

tha^th” r’ adverted to, and 

at, therefore, the Judgment of the Court below must 
be affirmed, with costs. muse 
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JUVEER-BHAEE and others ... ... Appellants, 

V 

AND 

VuRUj-BHAEE and Others ... ... Respondents* 

Oil Appeal from the Sudder Dewanny Court at Bo^nbay* 
This suit was originally instituted in the Zillci Court 

at Kaira, by the Respondents against the Appellants. 
The Plaintiffs claimed to be a joint undivided family 
with the Defendants, and prayed for a partition and 
distribution of the joint estate. Evidence of a conflict- 
incT character was entered into on both sides, and Mr. 
Grant, the then Judge of the Kaira Court, in accord- 
ance with the Bombay Regulation IV. of 1827, sec. 24, 
referred the whole of the evidence to a Punchayet. Mr. 
Grant was afterwards removed from the Kaira Court 
to the Ahmedahad Court, and Mr. Bell was appointed 

Judge of the Kaira Court in his stead. 

It appeared that, on the 5th of December 1827, the 
Defendant, Gnlla-bhaee Valla-bhaee, presented a peti- 
tion to Mr. Bell, objecting to the mode of examination 
which Mr, Grant had adopted, on the hearing of this 
case, and stating that that Judge had refused to take 
the depositions of some of the witnesses cited by him, 
for the purpose of proving that the property in question 

Present : Members of the Judicial Committee,— l^ovd. Langdale, 
Lord Campbell, the Right Hon. Dr. Lushington, and the Right 

Hon. T. Pemberton Leigh. c- a 

Privy Councillors,— Sir E. H. East, Bart., S>r 
Johnston, Knt., and Sir E, Ryan, Knt. 
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had been acquired by one Bapoo-jee. The petition also 
stated, that the persons who had been appointed mem- 
bers of the Punchayet were friends and relations of the 
Respondents ; that the case was not a proper one to 
refer to a Punchayet^ and that the reference made to 
them had been without the consent of the petitioner. 
It would appear from the Order made by Mr. Bell^ as 

udge reserved the 
consideration of these objections until the hearing of 
the cause. 

This petition and order were numbered 312 on the 
file of the suit. 


endorsed upon the petition, that the J 


On the iith of yamtary 1828, the Punchayet made 
their report, in which they declared that ihe majority 
of the title-deeds produced by the Respondents were 
genuine. 

On the 26th of February 1828, the Defendant, 
Gulla^bhaee^ presented another petition to Mr, Bell, 
which reiterated the allegations contained in the last- 
mentioned petition, and distinctly alleged that the 
reference to the was the consequence of a 

combination between the Respondents and Sooruj Ra7n, 
the Mokhlar of the heirs of Raga-bhaee and one Lukini 
Ram, the native agent to Mr. Grant. Mr, Bell en- 
dorsed an Order on this petition, that it should be 
brought forward at the hearing of this cause ; it ap- 
peared, however, that neither the original petition 
nor the Order made upon it were ever filed with the 
other proceedings in the cause. 

1 he Defendant, Gulla-bhaee, subsequently presented 
two other petitions, dated the 30th of April 19th 
of Jt 4 .ne 1828, again impugning the conduct of Mr. 
Gra/il, and insisting that the members of the Puncha- 
yet were friends and relations of the Respondents, and 
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had been appointed without his consent. No Order 
was made upon these petitions, which were respectively 
numbered 313 and 319 on the file of the proceed- 
ings. 

Before the cause came on for hearing, the Zilla 
Court of Kaira was abolished, and the suit being trans- 
ferred to the Zilla Court of Ahmedabad^ the whole of 
the papers and proceedings, including the above-men- 
tioned petitions (Nos, 312, 313, 3*9)1 were forwarded 
to the last-mentioned Court. In consequence of this 
arrangement, the cause again came within the jurisdic- 
tion of Mr. Grant, 

The Decree of the Zilla Court, bearing date the ist 
of Vebrnary 1829, declared that both the Respondents 
and Gulla-bhaee and his co-heirs were jointly interested 
in the property, and the claim of the Respondents was 
consequently allowed with costs. 

Gulla-bhaee appealed to the Sudder Dewanny Adaw-- 
Lut, which Court subsequently affirmed this Decree. 

It afterwards appeared that, in forwarding the pro- 
ceedings and documents in this suit to the Sudder 
Adawlut, Mr. Gra 7 it withdrew and suppressed from 
among the proceedings the three petitions numbered 
3*2, 313, and 319, and falsified the record of the pro- 
ceedings received by him from the Zilla Court of 
Kaira^ with the view of excluding all mention of those 
petitions. One important effect of the suppression of 
the three petitions was, that in the absence of those 
petitions it appeared as if Gulla-bliaee Valla-bhaee, 
instead of objecting from the first to the reference to 
the PuJichayet, had acquiesced in that reference until 
he found its decision was against him j while, on the 
contrary, the fact was, that he always protested against 
such a submission of the case. 
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A transcript of all the proceedings in the suit, as ‘®44- 

altered by Mr. Grant, together with all the papers and Juveer 

documents, with the exception of the three petitions ’’'I'''''' 

before-mentioned, were transmitted by the Sudder 
Adawlut to His late Majesty in Council. b«aee. 

In the year 1837 the judicial conduct of Mr. Grant 
became the subject of a lengthened investigation on 
the part of the Government of Bo7nbay. The suppres- 
sion of the above-mentioned petitions. Nos. 312. 313, 
and 319, and the alteration of the record so as to 
exclude all reference to those documents, constituted 
one of the charges against him. The Commission 
appointed by Government to conduct the inquiry, re- 
ported that Mr. Grant was guilty of this and other 
charges brought against him, and in consequence of 
this report, the Government suspended him from office. 

The Bombay Government subsequently referred the 
case to the Sudder Dewanny Adawlut of that Presi- 
dency, in order that further proceedings might, if ne- 
cessary, be held for the purpose of being laid before 
Her Majesty in Council. The Sudder Adawlut recom- 
mended that a translation of the suppressed documents, 
a complete copy of the proceedings of the Commissioni 
and the opinion of the Government respecting Mr. 

Grant's conduct, with their reasons for suspending him 
from the public service, should at once be forwarded 
in order to be laid before Her Majesty in Council. 

This was accordingly done, and the Appeal now came 
on for hearing on the whole case. 


Mr. Wi^ram, Q. C., Mr. /ackson, and Mr. For- 
syth, for the .Appellants ; and 

Mr. Burge, Q. C., Mr. E. J. Lloyd, and Mr. 
Edmund F. Moore, lor the Respondents 
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Lord LangdalE: 

Their Lordships have taken the circumstances of 
this case into their Consideration, and looking into the 
conduct pursued by the Judge, in suppressing from the 
Sudder Dewanuy AdatSDlut, certain documents which 
had been proved in the Court below, their Lordships 
are of opinion that the case was never properly pre- 
sented to the consideration of that Court, and con- 
sequently that that Court had not the meahs, which 
they ought to have had, of forming theif judgment 
upon it. For this reason their Lordships are of opi- 
nion that this cause must be remitted back to the 
Sudder Dewanny Adawlut^ with a direction that that 
Court take into their consideration such allegations as 
were contained in the several petitions of the Appel- 
lants, and investigate the matters therein alleged in 
such a manner as to them may seem best. 

Certain costs have beCn incurred in consequence of 
the conduct of Mr. That being So, and Mr, 

Grant having been an officer of the East India Com- 
pany, it seems to be worthy of their consideration hoW 
far they will have regard to the costs which the parties 
have been put to, in consequence of the misconduct of 
their Judge, 
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Hosanna Arathoon Kerakoose ... Appellant, 

AND 

William Ambrose Serle and others ... Respondents.* 

On Appeal from the Supreme Court of Judicature at 

Madras. 


Ht*ard 


parle. 


This was an Appeal from two Orders of the Supreme 

Madras, bearing date, respectively, the 26th 
of September 1843. and the 13th of February 1844. 
The first Order was made on the petition of the Re- 
gistrar of the Supreme Court, giving him authority to 
institute a suit, as the next friend of Ihe infant chil- 

Present : Mcn^bers of the yutiicial Comfuinee, —'Lord Lanedale 

Lord Campbell, the Right Hon Dr. Lushington, and the Right Hon’ 

T. Pemberton Leigh. 

Privy Councillor Sir E. H. East, Dart., Sir A 

Johnston, Knt., and Sir E, Ryan, Knt. 


29th & 30th 
Nov. 1844. 

By a General 
Order, made 
on the Equity 
side of the 
Supreme 
Court of Ma- 
dras, it was 
ordered that. 
Whenever 
it shall ap« 
pear, that the 
property of 
any infant is 
unprotected, 
and not se* 

of protecting his or her person or pr^erty ■' In 

Tvth interposed to Her Majesty in Council Appeal 

By the practice of the Supreme Court the j i 

mission of s per cent on Tll«;nmQnfrt>s^ -j entitled to a COm- 

Held by the Judicial Committee, that the Order of thr> P* •* "a c ii. 
Supreme Court, being made under the general jurUdie^fonTf th*'^® 

Court, and not under the Statute 2 & f VM c ‘ / Supreme 

against public policy to allow an officer of n ^ being 

ronduct of which he might have a direct institute suits, in the 

made in pursuance fher'^of reversed 'nterest, and the Orders 
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dren of the Appellant, against her. The second was 
an Order of the same Court, disallowing a plea put in 
by the Appellant, to the Bill so filed by the Registrar, 
on behalf of the infants. 

These Orders were made, under the following cir- 
cumstances; — 

Arathoon Kerakoose^ an Armenian, inhabitant of 
Madras^ departed this life intestate, on the 2ist of 
May 1832, leaving the Appellant, his widow, and the 
Respondents, Moses Kerakoose^ Arrahcheal Kerakoose, 
Barbara Kerakoose, Harapeat Kerakoose^ Katherina 
Kerakoose, and Jacob Kerakoose^ respectively, under the 
age of twenty-one years, his only children, him surviving. 

On the i6th day of August 1832, letters of admi- 
nistration to the goods, chattels, credit and effects of 
the intestate were granted on the Ecclesiastical side of 
the Supreme Court at Madras^ to the Appellant, as 
the widow of the intestate. And the Appellant gave 
the proper security required by the Charter of Letters 
Patent establishing the Supreme Court, in a bond, with 
sureties for the sum of ;^ioo,ooo.* 

® By the Charter or Letters Patent of his late Majesty, King 
George the Third, dated the 26th day of December 1800, after re- 
citing a Charter of his late Majesty, King George the Second, erect- 
ing a Court, to be called the Mayor's Court of Madraspahiam. And 
reciting, also, an Act of Parliament passed in the thirty-seventh year 

of the reign of his late Majesty, King the Third, entituled, 

“An act for the better administration of justice at CaicuUa, Madras, 
and Bombay, for Preventing British subjects from being con- 
cerned in loans to the native princes of Indian whereby it was, 

amongst other things, enacted, that it should be lawful for his said 

late Majesty, by Charter, to erect a Court of Judicature at Madras, 
to be presided over by a person, to be st^'Ied the Recorder of Madras. 
And that the said Court should have full power and authority to 
exercise and perform all civil, criminal, ecclesiastical, and admiralty 
jurisdiction, and to appoint such ministerial ofiicers as might be ne- 
cessary, and to form and establish such rules of practice, and such 
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No citation or demand for filing any accounts of, or 

relating to, the es tate or effects of the intestate was 

rules for the process of the said Court, and to d^all such othe'r 

inistration of justice 

And reciting, also, that by Letters Patent, dated the 20th day of 
February, m the thirty eighth year of the reign of his late Majesty 
King George the Third, the said Court of the Recorder at Madras 
«as erected m pursuance of the said last-mentioned Act of Parlia- 
ment. And also reciting an Act of Parliament, passed in the fortieth 

e^hr H entituled, "An act for 

a IS ing urther regulations for thegovernment of the British ter- 
ritories and the better administration of justice within the 

same, whereby his Majesty was empowered to erect and establish a 
Supreme Court of Judicature at JFadras. as in the said Act of Parlia- 
ment mentioned. H.s M.ajesty, King the Third, did grant 
direct, ordain, and appoinc that there should be within the settlement 

of For^ Se. George, a Court of Record, which should be called 
the Supreme Court of Judicature at It was by the sa!d 

ar er (amongst other things) declared, that the said Supreme 
Court of Judicature at rf/.ii/.is should have full power and authority 
to hear, try. and determine all and all manner of suits and actions’ 
either civil or criminal, which, by the authority of any Act or Acts 
of Parliament, or under the authority of the said Letters Patent Tf 

the th.rty-e.ghth year of the reign of his said late Majesty mLht 

then be tried or determined by the said Court of the Recorder at 

urfrus, and that all powers, authorities, and jurisdictions of what 
kind or nature soever, which, by any Act or Acts nf P=. 

by T ^"d r ‘o 

y the said Court of the Recorder at Afadras should and 
as fully and effectually exercised bv * ‘d c be 

Judicature at Madras?.^ the same niLit have bee 
(amongst other things) appointed a Cmw "o/EtRsiasAica/'^^^^^^^^ 

tion, With power to commit iunsdic- 

of the said Court, of the goods, chattel. 'a!.d all oth”' 
soever, of persons who should die mtesAte A i v 
Charter enjoined and required that 

letters of administration should bo r to whom such 

Registrar of the said CourT Ukt. adm'""" 

^.uthority of the Act of Parliament ofth; of "treig.: 
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ever served or made upon the Appellant, previously to 
her filing such accounts as hereinafter mentioned. 

of his late Majesty, King George the Third, mentioned in the said 
Charter), should, before the granting thereof, give sufficient security 
by bond to the Registrar or chief clerk of the said Court, for the 
payment of a competent sum of money, with two or more able 
sureties, respect being had in the sum therein to be contained, and 
in the ability of the sureties to the value of the estate, credits, and 
effects of the deceased. Which bond should be deposited in the 
said Court among the records thereof, and there safely kept, and a 
copy thereof should also be recorded among the proceedings of the 
said Court. And the condition of the said bond should be to the 
following effect (that is say) That if the above bounden admi- 
'< nistrator of the goods and effects of the deceased do make or cause 
“ to be made a true and perfect inventory of all and singular the 
“goods, chattels, credits, and effects of the said deceased, which 
“ have or shall come to the hands, possession, or knowledge of 
“him, the said administrator, or the hands or possession of any 
“other person or persons for him, and the same so made do ex- 

“ hibit or cause to be exhibited into the Supreme Court of Judica- 
“ ture at Madras, at or before a day therein to be specified And 
“ the same goods, chattels, credits, and effects of the deceased at 
the time of his death, or which at any time afterwards shall cotne 

to the hands or possession of such administrator, or to the hands 

-of any person or persons for him. shall well and truly administer 
■ according to law. And further, shall make or cause to be made a 
- true and just account of his said administration at or before a time 

therein to be specified. And all the rest and residue of the said 
goods chattels, credits, and effects which shall be found remaining 
“ upon the said administration account, the same being first examined 
“ and allowed of by the said Supreme Court of Judicature at 
“ iiadras. shall deliver and pay unto such person or persons respec- 
tively, as shall be lawfully iotitled to such residue. Then this 
obligation to be void and of none effect, or else to remain in full 

' ^And by^the’^saM Charter, it is provided that in case it should be 
necessary to put the said bond in suit, for the sake of obtaining the 

effect thereof, for the benefit of any person or persons who should 

aonear to the said Supreme Court, to be interested therein, such per- 
son or persons, from time to time, paying all such costs as should 

arise from the said suit, or any part thereof, such person or persons 
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On the 6th of Jlfajf 1843, certain rules of the Su- 
preme Court, on the Ecclesiastical side thereof, were 
passed, which were as follows : — 

“Supreme Court, Ecclesiastical side, 

6th Afay 1843. 

It is ordered, that the following rules on the Eccle- 
siastical side of this Court do take effect immedi- 
ately : — 

tst. In all cases in which letters of administration 
have been taken out since the 1st of January 1823, 
and in which the time for filing accounts has expired, 
such accounts shall be filed within two months after 
the publication of this Order, in the Fort SL George 
Gazette ; and in default of such accounts being so 
filed, the Registrar may issue the necessary citations, 
and other process, to compel the filing thereof, charg- 
ing the parties making default, with the costs of such 
citations and process. 

2nd. The Registrar shall publish in the Fort St, 
George Gazette on the first Tuesday in every month, 
a schedule, or list, of all accounts filed in his office 
during the preceding month, showing the balance of 
each account in the hands of the administrator. 

3rd. In all cases in which administrators shall 
hereafter neglect to file their accounts for two months 
beyond the time allowed to them by law, the Registrar 
IS ordered to issue the necessary citations, and other 
process, to compel the filing thereof, c harging the 

should, by order of the said Court, be allowed to sue the same in 

the name of the obligee. And that the said bond should not be 

sued in any other manner. And the said Supreme Court was 

authorized to order, that the said bond should be put in suit, in the 

name of the Registrar or chief clerk, or his executors or admi- 
nistrators. 
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parties making default, with the costs of such ciiations 
and process. 

‘‘4tln Administrators shall pass their accounts before 
the Master, and obtain the Master’s certificate of his 
allowance of the same ^ in all cases, in which the Court 
or a Judge shall think fit to make an Order to that 
effect, such Order to be made either at the suggestion 
of the Registrar, or on the application of any person 

interested in such accounts. 

“ 5th. In all cases where an administrator shall be 
required to pass his accounts, the Master shall publish 
a notice, in the Fort St. George Gazette, of the day 

and hour when such administrator is required to 
attend before him, at which time all persons interested 
may appear by themselves or their attorneys, and 

make their objection to such accounts/’ 

On the same day, the following General Order of 
the Supreme Court was made on the Equity side 

“ It is ordered that the following Order on the Equity 
side of this Court do take effect immediately: — 

“ Whenever it shall appear that the property of any 
infant is unprotected, and not secured for his or her 
benefit, the Registrar shall, with the previous consent 
of the Court or a Judge, institute proceedings on behalf 
of such infant, for the purpose of protecting his or her 
person or property/’* 

^ By the Charter, it is ordained and established, that the said Su- 
preme Court of Judicature at Madras should also be a Court of 
Equity, and have full power and authority to administer justice in a 
summary way, according, or as near as might be, to the rules and 
proceedings of the High Court of Chancery in Great Britahi, and 
upon a bill filed, to issue subpoenas and other process, under the seal 
of the said Court, to compel the appearance and answer upon oath 
of the parties therein complained against, and obedience to the de- 
crees and orders of the said Court of Equity, in such manner and 
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In pursuance of the first of the aforesaid Rules, on 
the Ecclesiastical side of the Supreme Court, the Ap- 

foim, and to such effect, as tlie Lord High Chancellor of Great 

Britain did, or lawfully might, under the Great Seal ai Great Britain, 

or as near the same as the circumstances and conditions of the places 

and persons under their jurisdiction, and the laws, manners, customs, 

and usages of the native inhabitants, would admit. And the said 

Supreme Court of Judicature at Madras was thereby authorized to 

appoint guardians and keepers for infants and their estates, according 

to the order and course observed in that part of Great Britain called 
England. 

By an Act of Parliament made and passed in the 2nd and 3rd years of 
the reign Her present Majesty, after reciting that the Supreme Court 
of Judicature at Aar/ William Xn Bensal, on the 1 5th day of 1837, 

and the Supreme Court of Judicature at J/ar/ras. on the 22nd day of 

February 1837, had made and passed certain rules and orders, 
whereby the modes of pleading in the same Courts re.spcctively, were 
in some respects altered, and that doubts had arisen as to the powers 

of the same Courts to make such alterations without the authority 

of Parliament, it was enacted that the said rules and orders, so far 
as they altered the modes of pleading in the said Supreme Courts at 
Fort William and Madras respectively, should be deemed and taken 

to all intents to bare been lawfully made, and to have had, and still 
to have, the force of law. And it was by the same Act also {amongst 
other things) enacted, that the said Supreme Courts of Fort William 
and Madras should and might, by any other rules or orders to he 
from time to time passed by the said Courts respectively, make such 
further alterations in the mode of pleading in the said Courts respec- 
tively or in the mode of entering and transcribing pleadings, judg- 
ments.and other proceedings in actionsat law, or suits in equity, or any 

ONCOSTS T r'T'"*'" as to the payment 

to , IT’ H r fo-- carrying into effect any such alterations as 

lules orri might seem expedient, and that such 

dUan'e ^ submitted for confirmation 01 

Linon thr*'*' ‘°‘^°^'°'’«''"°'-General of /ndia in Council, immediately 

tioo, should to all intents and purposes have full effect after it should 

ciT’-" bitrev e ’’^1 ^°'-^' nor-General of /ndi a in Coun- 

1 ' M h V '•CfT'ilation, when so confirmed 

should be transmitted to Her Majesty, her heins or successors in 

Council, and should be subject at any time to he altered or rescinded 
b\ IIci said Mtiiesry, her heirs or successors, m Council 
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pellant, on the 25th of August 1843, and before the 
expiration of two months from the publication of the 
rules, filed her account, as the administratrix of the 
estate and effects of the intestate. 

Shortly after Bling the aforesaid account, the Appel- 
lant received a letter, dated the 31st of August 1843, 
from Willia^n A?nbrose Serle, as the Ecclesiastical Re- 
gistrar of the said Supreme Court, in the following 
form : — Supreme Court, Madras^ Registrar's Office, 
31st August 1843. Madam, — Adverting to your ac- 
count of the late Arathoon Kerakoose^ Esq,, deceased, 
tiled this day, I am sorry to observe that it is altogether 
objectionable, inasmuch as it is more an abstract of 
the account, than a full and perfect account, required 
by the Court ; 1 have, therefore, to request that you 
will be pleased to file an account of the estate fully 
and separately, particularizing the dates and amounts 
of the several items of your receipts and disburse- 
ments thereof respectively, and this 1 beg you will do 
on or before the i2ih day of September next, other- 
wise 1 shall be obliged, under the orders of the Su- 
preme Court, dated 6th May last, to apply to the 
Court, or a Judge thereof, that you do pass your ac- 
counts before the Master, and oblige you to obtain 
the Master’s certificate of his allowance thereof. I 
am, Madam, your obedient servant, W. A, Serle, 
Registrar. — To Mrs. Hosanna A, Kerakoose, Adminis- 
tratrix of the estate of the late Arathoon Kerakoosey. 

Esq., deceased.” 

The Appellant being advised that she was not bound 
to render accounts of or relating to the estate of the 
intestate in the Ecclesiastical side of the said Supreme 
Court, except at the instance of some person inter- 
ested in such estate, and no proceedings having been 
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taken against her, nor any application made to her by iS^^. 

or on behalf of any person interested in such estate to Kerakoose 

render such accounts, the Appellant declined to ren- Serle and 
der such further accounts as required in the aforesaid others, 
letter. 

In consequence of this refusal, Serle, as Registrar 
of the Supreme Court, on the Ecclesiastical side, on 
the i2th day of Septe^nber 1843, presented a petition 

to the Court, for liberty to file a bill as the next 

friend, and on behalf of the infants, the children of 
the intestate, praying for an account of the estate of 
the intestate, and that their shares might be secured 
for their benefit respectively. 

This petition came on to be heard before the Su- 
preme Court, on the 22nd of September 1843^ when 
the Appellant objected that no such order as prayed 
for, ought to be made, and insisted particularly that 
such order ought not to be made in the exercise of 
the Equity jurisdiction of the Court, on the petition 
of Serle, as the Registrar of the Court, on the Ec- 
clesiastical side thereof- That if any proceedings were 
to be taken by Serlc^ as such Registrar, to compel the 
Appellant to render her accounts as such adminis- ' 

tratrix, such proceedings ought to have been taken 
by such Registrar, of the nature and in the manner 
pointed out by the fourth of the above rules. 

On the 26th of September 1 843, the Supreme Court 
ordered and directed, that the petition of Ser/e, so far as 
regarded the addition to the name of IViiliam Ambrose 
Scrle therein, should be amended, by striking out there- 
from the words “ on the Ecclesiastical side thereof,*’ 
and substituting the words for the time being,” in lieu 
thereof. And that Serle^ as the Registrar of the Supreme 
Court for the time being, should be at liberty to file a 
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bill in the Court, as the next friend of, and on behalf 
of, the said infants, praying for an account of the estate 
of Arathoon Kerakoose, deceased, and that the shares of 
the infants should be secured for their benefit respec- 
tively. 

The Appellant presented a petition ^ to the Su- 
preme Court, praying for leave to appeal from this 
Order of the 26th day of September 1843, Ma- 

jesty in Council, and such leave was given accordingly 
by an Order dated the 13th day of October 1843. 

Notwithstanding the appeal against this Order of the 
26th Septefnber 1843, a bill of complaint was, on the 
7th day of October 1843, filed in the Supreme Court, 
on the Equity side thereof, in which Moses Kerakoose^ 
A rrahcheal Kerakoose, Barbara Kerakoose, Harapeet 
Kerakoose^ Katherina Kerakoose, and Jocob Kerakoose, 
by the said Willia^n Ambrose Serle, as the Registrar of 
the Supreme Court for the time being, their next 
friend, were Plaintiffs, and the Appellant was Defen- 
dant, praying that an account might be taken of the 
estate of the deceased, which had been possessed by or 
come to the hands of the Appellant, or which had been 
possessed by or come to the hands of any other person 
or persons, by her order or for her use j and that an 
account might be taken of the deceased^s funeral ex- 
penses and debts, and that the same might he paid out 


of the personal estate; and that an account might be 
taken of the deceased's houses and lands, which had 
come to the hands of or been received by, or by the 
order, or to the use, of the Appellant^ and that the 
surplus of the personal estate of the deceased, and 
the rents, profits, and produce of the houses and lands, 
might be applied in a due course of administration; 
and that the shares of the Plaintiffs therein, and in 
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the said houses and lands, might be secured for their 
benefit respectively ; and that some proper person 
might be appointed by the Court, to collect in and re- 
ceive the outstanding personal estate and effects of the 
intestate, and the interest of the Government and 
other securities, and the rents, issues and profits of the 
houses and lands for the time to come : and that a 
guardian of the persons and fortunes of the Plaintiffs 
might be appointed by the Court, and that a suitable 
allovi^ance might be made for the maintenance and 
education of the Plaintiffs for the time past and to 
come; and that the Appellant might be restrained 
by the order and injunction of the Court from trading 
with the funds of the estate, and from lending out or ' 
investing the same, or any part thereof, in or upon any 
securities other than Government or real securities ; 
and from further collecting the rents, issues, and profits 
of the real estate of the intestate, and the interest on 
the Government and other securities, belonging to the 
estate ; and for further relief. 

The Appellant having been served with process, 
duly appeared to the bill, and on the 4th day of De- 
ce?/iber 1843 filed her plea thereto, whereby she 
showed and alleged that the said Williain Ambrose 
Serle, as the Registrar on the Ecclesiastical side of the 
said Court, had no right to demand such account of 
administrations to be filed, as he had by his letter 
of the 31st day of AtigtiSt last, to the^Appellant, de- 
manded ; that the said Ambrose Serle had not 

any right whatever, as such Registrar on the Eccle- 
siastical side of the Court, or otherwise, or in any 
other capacity, to present to the Court such petition as 
therein and hereinbefore stated, for leave to file such a 
bill as prayed by his petition, nor any right whatever 
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to file such a Bill as he had filed, to prosecute the said 
suit against the Appellant; that the Court had no 
jurisdiction to grant such Order, whereby the said 
William Ambrose Serle was permitted to commence 
and prosecute such suit as aforesaid j that no person 
could or ouglit to be allowed to sue as a prochein 
ami except upon his own responsibility, "and the re- 
sponsibility of costs, in respect of the grounds of such 
suit, and his conduct in the same, and not upon any 
leave or order of the Court; and that the said Wil- 
liam Ambrose Serle ought not to have been allowed, by 
leave of the Court, to sue by the bill as prochein ami^ 
without limitation as to the nature or quality of the bill, 
and the allegations and charges therein contained, or to 
be contained, and without any responsibility as to 
costs, and at the cost either of the Appellant or of the 
estate, he, the said William Ambrose Serle^ having no 
interest in maintaining the suit, except the fees which 
in the progress of the suit would become payable to 
him as the Registrar. Whereupon, for want of a 
proper person entitled to sue as a prochein ami, who 
would be responsible for costs, the Appellant liumbly 
prayed the judgment of the Court, whether she ought 
to be compelled to make any further or other answer 
to the said bill of complaint. 

This plea was argued before the Supreme Court, and 
on the 13th February 1844 it was ordered by the 
Court that the plea should be overruled. 

The Appellant presented her petition to the Supreme 
Court, praying for leave to appeal from this Order to 
Her Majesty in Council, and sucli leave was given ac- 
cordingly. 
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Mr. F. Kelly, Q. C-, Mr. Teed, Q. C., and 
Mr. Dickenson, for the Appellant in the first 
Appeal. 

The Supreme Court of Madras had no authority by 
virtue of the charter of December 1800* or by the 
2nd & 3rd Viet., c. 34, t to have made, on the Equity 
side of the Court, the Order of the &ih of May 1843, 
inasmuch as such Order did not relate to the practice 
or rules of pleading of the Court, or to process, to be 
issued by or under the authority of the Court. Such 
an Order is against public policy. The appointment of 
an officer of the Court who is pecuniarily interested in 
the institution of suits, to be the next friend of infants, 
is in itself contrary to law. Here the Respondent, as 
Registrar of the Court, is entitled not only to fees on 
all business transacted by him as such Registrar, but 
also to a commission of five per cent, on all money 
paid into Court; and if the suit instituted by him, in 
pursuance of the Order of the 6th Septetnber 1843, be 
prosecuted, he will receive by way of commission on 
the amount so to be paid into Court, the sum of 
^3i500, in addition to other fees payable to him as 
such Registrar. By reason of this large commission, the 
suit, and the proceedings by the Order directed to be 
instituted, are for his benefit, and will not be beneficial 
for the infants. Another and equally strong reason 
exists against such Order ; the Registrar is not made 
by such Order responsible for the costs, of any suit in- 
stituted by him, as the next friend of any infant or 
infants, but such costs must be borne, either in part or 

wholly by the Defendant or the infant’s estate. And 
in case such infants attain their majority, and desire 
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such suit to be discontinued, they must pay to the 
Registrar his costs up to that time. No suit ought to 


be instituted by any person, as next friend, for an infant 
or infants, unless such next friend is made responsible 


for the costs of such suit. Irrespective oLsuch Order 
being void as against public policy, it is irregular and 
contrary to the practice of the Court of Chancery, 
1 he Supreme Court had no authority to make such 
Order on petition. — The only jurisdiction of the Court 
was by Bill, [Lord Langdale : Suppose the Registrar 
had filed a petition for leave to file a Bill. Petitions 
for guardians are of every-day occurrence without a 
Bill being filed. The practice here is to appoint a 
guardian^ and if the guardian thinks it for the benefit 
of the infant that a suit be instituted, he petitions the 
Court for leave to file such, A Bill is in truth a 
Petition.] Even if the Court had jurisdiction to make 
such an Order, on the petition of the Registrar, on the 
Equity side of the Court, yet no such Order ought to 
have been made on the petition of the Registrar on the 
Ecclesiastical side of the Court. The petition ought at 
once to have been dismissed, and ought not to have 
been amended by striking out the words “on the Ec^ 
clesiastical side thereof/' and substituting the words 
“ for the time being/' in lieu thereof. [Lord Campbelli 
Has the Order of the 6th of May 1843 ever been con- 
firmed, as required by the and & 3fd VicL, c. 34? 1 

think it never ought to have been confirmed.] No; but 
it may be said that the Order was not made under that 
Act, but under the general jurisdiction of the Court as 
a Court of Chancery, ‘ 


The second Appeal, which disallowed the plea to the 
Bill, was not argued. The same counsel appeared in 
support of that Appeal. 
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The Right Hon. T. Pemberton Leigh : 

Kerakoose 

These appeals are brought by a lady of the name serle' and 
of Kerakoose^ against two Orders of the Supreme others. 

Court of Judicature of Madras* The first Order 
complained of was pronounced on the 26th September 
1843, and was made on the petition of the Registrar 
of the Court. It gave the consent of the Court to 
the institution of a suit in Chancery against the Ap- 
pellant by the petitioner on behalf of the infant chil- 
dren of the Appellant. The second Order is dated 
the 13th February 1845, disallows a plea put in 

by the Appellant, to a Bill filed against her by the 
Registrar, in the name of the infants, in pursuance of 
the liberty given by the preceding Order. 

It has been argued at the Bar that the first Order, 
independently of all other objections to it, is invalid, 
as having been made upon petition without the exist- 
ence of any suit to found the jurisdiction of the 
Court. We cannot concur in this objection. 

By a general Order of the Court, made on the 6th 
of May 1843. the Registrar was directed to institute 
proceedings, with the previous consent of the Court, 
in all cases where the property of infants should ap- 
pear to be unprotected. With a view to obtain this 
consent in the present case, the Registrar presented a 
petition to the Court, and it is plain that this was the 
only proper mode of making the application- 

No question of jurisdiction arises. Notice of the 
application was given to the Appellant for the purpose 
of enabling her, if she thought fit, to appear and show 
cause against it. She did think fit to appear, and did 
offer reasons against the Order, which the Court held 
to be insufficient. No process was issued to compel 
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appearance, nor was any Order sought to be made upon 
her. It is perfectly familiar to the practice of the 
Court of Chancery, when an Order is applied for, 
which may be made ex parte, to direct notice of the 
application to be given to the party who may be 
affected by it, to the intent that such party, though not 
subject to the jurisdiction of the Court, may appear, 
if he pleases, to protect his interests ; and this is what 
in substance appears to have been done in this case. 

It was then said, that upon the merits of the case, as 
they appeared before the Court, there was no ground 
for permitting any Bill to be filed against the Appellant, 
in order to protect the property of the infants. 

We are not of that opinion. This lady had ren- 
dered an account which was neither full nor satisfac- 
tory, and she had refused, when called upon, to give the 
further detail, without which it was impossible to see 
either that the assets which she had parted with, had 
been properly disposed of, or that which remained, sa 
far as it belonged to the infants, was properly secured. 

But upon general principles, we think that the Order 
in question must be reversed. It is founded on the 
general Order of the 6th May 1843, and the merits of 
that Order appear, therefore, to be involved in the 
present appeal. We understand this Order to have been 
made under the general jurisdiction of the Court to 
regulate its practice, and not under the powers given 
by the Statute of the 2nd & 3rd Vict,y c. 34. The 
Order does not appear to have been transmitted to this 
country, and we are informed, that it has never been 
submitted to the Governor in Council. 

Upon the general policy of this appointment of a 
|>ublic officer to institute suits on behalf of infants, in 
all cases where their property appears to be unpro- 
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tected, we are not called upon to give an opinion. In 
this country the protection of such interests is left to 
persons who may be willing to come forward at the 
risk of costs, and, subject to that risk, any person is 
permitted to do so. That this practice gives rise to 
many improper suits is well known to all who have 
any experience in the Court of Chancery* and it is 
very probable that it leaves many cases unprovided for. 
when the interests of the infants would require the 
protection of a suit. It may well be, that the abuses 
which prevail in Madras^ in the administration of 
infant estates, and the state of society in that country, 
may require measures which have not been deemed 
necessary in E^iglayid^ and this consideration seems to 
have dictated the Order of the 6th of May, But the 
quesUon is one of very great public importance, re- 
garding not the conduct of suits after they are insti- 
tuted. but the appointment of a public officer to insti- 
tute suits, and if it was considered by the Court that 
it was advisable to make such a representative, and that 
It had authority to make it, we think it should have 
been done under the provisions of the Statute of 
Victoria, in which case the Regulation would have 

been subject to be altered or rescinded by Her Ma- 
jesty in Council. 


But whatever may be the propriety of making pro- 
v.sion by the appointment of a public officer for the 
■nst.tut.on of suits on behaif of infants, it is of the 
utmost importance that no person should be appointed 
or that purpose, of whom even a suspicion can exist 
that he may be biassed by any personal interest, either 
■n the institution of the suit or in the mode of con- 
chic ing It It IS stated to us that Mr. Se./e, by reason 
of the office which he holds, will both receive fees 
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upon the different proceedings in this cause, and a 
commission upon the amount of the monies paid into 
Court. This fact is adverted to in general terms by 
the Appellant in her papers in the Court below, and 
is urged as one of the objections to the institution of 
the suit. It does not appear from any of the Orders, 
or from the Judgment of the Court, that any provision 
has been made, or is intended to be made, with respect 
to the fees, or the commission which may become due 
to Mr, Serley in this or other cases in which he may 
sue as next friend. It is plain, therefore, that he has a 
strong personal interest both in the institution of suits, 
and in the mode of conducting them, and especially 
in one of the most delicate points upon which a next 
friend can be required to exercise a discretion, viz,, 
the propriety or impropriety of requiring the payment 
of money, or transfer of funds into Court. 

It is of great importance in all countries, and more 
particularly in a country like India, that no officer of 
a Court of Justice should be even exposed to the sus- 
picion, that in the discharge of his official duties his 
conduct may be influenced by any personal considera- 
tion j and although we see no reason to think that the 
proceedings in the present case have been at all affected, 
either in their orgin, or their conduct hitherto, by such 
considerations, yet when there is room for the opera- 
tion of sinister motives, the belief of their operation 
can hardly be excluded from the minds of the parties, 

For these reasons, our humble advice to her Majesty 
will be to reverse the first Order complained of, that of 
the 26th September 1843, and all further proceedings 
in the suit will of course be stayed. It does not appear 
necessary, therefore, to make any Order upon the second 

appeal. 
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ORDER IN COUNCIL, 

Dated the i ith of Augu$l 1842. 

Whereas, there was this day read at the Board a repre 
sentation from the Judicial Committee of the Privy Council, 
dated the loth August instant ; and in the words following 
viz. "The Lords of the Judicial Committee having taken 
into consideration the scale on which the costs of Appeals, 
and other matters referred by your Majesty to this Com- 
mittee, are usually ta.xed by the Masters of the Court ol 
Queen s Bench, or other persons to whom your Lordships 
have, from time to time, referred the same ; their Lordships 
agree humbly to represent to your Majesty, that it is expe- 
dient that the scale of costs hitherto allowed in the said 
proceedings before this Committee, should be reduced ; and 
their Lordships recommend that, provisionally, and until 
further consideration, such costs, in all Appeals, or matters 
not being Appeals, from the Courts of Ecclesiastical or Ad- 
miralty Jurisdiction, should be taxed and allowed by all such 
taxing officers as shall hereafter be directed to ascertain 
and report the same to the Board, according to the Sche- 

t annexed; and that this rate of charges 

should be observed by Solicitors conducting business before 
this Committee.” 

Her Majesty having taken this representation into coo- 
^deration, was pleased, by and with the advice of Her Privy 
Council, to approve thereof, and of what is therein recom 
mended, and to order, as it is hereby ordered, that the same 
be duly and punctually observed, complied with, and carried 
into execution. Whereof all persons whom it mav concern 
are to take notice, and govern themselves accprdingly. 


Scale of 
Coats hitherto 
allowed, to be 
reduced ac- 
cording to 
schedule an- 
nexed. 
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SCHEDULE OF FEES ABOVE REFERRED TO. 


or elsewhere. 


Retaining Fee 

Perusing Official Copy of Proceedings 

(This Fee to be raised*§at the discretion of 
the Clerk of Appeals.) 

Attendances at the Council Office, 

on ordinary business, such as to enter an 
Appeal on an Appearance, to make a Search, 
to lodge a Petition or Affidavit, or to retain 
Counsel 

Instructions for Petition of Appeal 
Drawing Petition or Case, per folio 
Drawing Appendix, per folio 

Copying, per folio ••• 

Attendance on Order of Reference 

Drawing small- Petitions for Orders, &c. 

Instructions for Case ... 

Attending Consultation 
Correcting Proof Sheets, per printed sheet 
Correcting Foreign or Indian Proof 
printed sheet 

Attending on Setting down for Hearing 
Attending Clerk of Council for Order 
Attending at Council Chamber, on a Petition 
Attending Council Chamber all day on an Appeal 

not called on 
Attending a Hearing 
Attending a Judgment 
Sessions Fee (for the legal year) equal to four 

Term Fees ... ••• 
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issued by the Judicial Committee, directing Judges 
of the Courts in the Colonies and Foreign Settlements of 
the Crown to give their reasons in v\'Titing for the Judg- 
ment appealed from ; and to transmit the same with the 
Record. 


At the Council Chamber, Whitehall, the 12th of Fehruaty 

1845. 

By the Judicial Committee of the Privy Council. 

Whereas by an Act passed in the Eighth year of Her Ma- 
jesty s reign, intituled, '*An Act for amending an Act passed 
“ in the fourth year of the reign of His late Majesty, enti- 
" tied, An Act for the better administration of justice in His 
** Majesty's Privy Council, and to extend its jurisdiction and 
powers," it was enacted, “ that it should be lawful for the 
“Judicial Committee of the Privy Council to make any 
general rule or regulation to be binding upon all Courts in 
“ the Colonies, and other foreign settlements of the Crown, 
“ requiring the Judge’s notes of the evidence taken before 
“ such Court on any cause appealed, and of the reasons 
given by the Judges of such Court, or by any of them, for 
“ or against the judgment pronounced by such Court, which 
“ notes of evidence and reasons should by such Court be 
“ transmitted to the Clerk of the Privy Council within one 
“calendar month next after the leave given by such Court to 
“ prosecute any appeal to Her Majesty in Council, and such 
“order of the said Committee should be binding upon all 
Judges of such Courts in the Colonies or Foreign Settle- 
“ ments of the Crown." Now. therrfork, the Lords of 
the said Judicial Committee of the Privy Council are pleased 
to order, as it is hereby ordered, that when any Appeal shall 
be prosecuted from any judgment of any Court in the Colo- 
nies or Foreign Settlements of the Crown, the reasons given 
by the Judges of such Court, or by any of such Judges, for or 
against such judgment, shall be, by the Judge or Judges 
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of such Court, communicated in writing to the Registrar of 
such Court, or other officer, whose duty it is to prepare and 
certify the transcript record of the proceedings in the cause^ 
and that the same be by him transmitted in original ‘to the 
Clerk ot Her Majesty's Privy Council, at the same time 
when the documents and proceedings proper to be laid before 
Her Majesty in Council upon the hearing* of the Appeal are 
transmitted. 

Whereof the Judges of all such Courts in the Colonies or 
Foreign Settlements of the Crown are to take notice, and 
govern themselves accordingly. 


C. C. Greville. 
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Act 6th & 7th Vfcf.t chap, 38. 

An Act to make further Regutatiom for facilitating the hearing 

Appeals and other Matters by the fudicial Comtnittee of the 

Privy Council, — \2%th fuly 1843.} 

Whereas it has been found expedient to make further 
Regulations for hearing and making report to Her Majesty 
in Appeals and other matters referred to the Judicial Com- 
mittee of the Privy Council, and for the more elfectual 
appointment of surrogates in ecclesiastical and maritime 
causes of appeal, and for making orders or decrees incidental 
to such causes of appeal and for the punishment of con- 
tempts, and compelling appearances and enforcement of 
judgments, orders, and decrees of Her Majesty in Council, 
or of the said Judicial Committee, or their surrogates in such 
causes of appeal : Be it enacted by the Queen's most Excel- 
lent Majesty, by and with the advice and consent of the 
Lords Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, that Appeals, &c., 
in any appeal, application for prolongation or confirmation of ]^e,heard, 
letters patent, or other matter referred or hereafter to be re- 
ferred by Her Majesty in Council to the Judicial Committee 
of the Privy Council, it shall be lawful for Her Majesty, by 
Order in Council or special direction under Her Ro^al Sign 
Manual, having regard to the nature of the said appeal or 
other matter, and in respect of the same not requiring the 
presence of more than three members of the said committee, 
to order that the same be heard, and when so ordered it shall 
be lawful that the same shall be accordingly heard by not less 
than three of the members of the said Judicial Committee, 
subject to such other rules as are applicable, or under this 
Act may be applicable, to the hearing and making report on 
Appeals and other matters by four or more of the members of 
the said Judicial Committee. 

II. And be it enacted, that in respect of all incidents, 
einergents, dependents, and things adjoined to, arising out 
of, or connected with Appeals from any Ecclesiastical Court, 
or from any Admiralty or Vice-Admiralty Court, (save in 


not 






members of 
the judicial 
Committee 
of the Privy 
Council, 
under a spe- 
cial order 
of Her 
Majesty. 


Powers of 
the Judicial 
Committee 
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appeals from 
Ecclesias- 
tical and 
Admiralty 
Courts. 


2 & 3 4. 

c. 92. 


3 & 4 I-P. 4. 
c. 41. 


Who to be 
surrogates 
and exami- 
ners of the 
Judicial 
Committee in 
Ecclesias- 
tical and 
Admiralty 
Appeals. 


Past pro- 
ceedings of 
surrogates 
of the Judi- 
cial Com- 
mittee valid, 
notwith- 
standing 
certain in- 
formalities. 


giving a definitive sentence, or any interlocutory decree hav- 
ing the force and effect of a definitive sentence,) the said 
Judicial Committee and their surrogates shall have full power, 
subject to such rules, orders, and regulations as shall frpm 
time to tinre be made by the said Judicial Co’mmittee, (with 
the approval of Her Majesty in Council,) to make all such 
interlocutory orders and decrees, and to administer all such 
oaths and affirmations, and to do all such things as may be 
necessary, or the Judges of the Courts below appealed from 
or their surrogates in the cases appealed, or the Judges of 
the Courts appealed to or their surrogates, or the Lords Com- 
missioners of Appeals in prize causes or their surrogates, and 
the Judges delegate or their condelegates under Commissions 
of Appeal under thu Great Seal in ecclesiastical and maritime 
causes of Appeal, would respectively have had before an Act 
passed in the third year of the reign of His late Majesty, 
entituled An Act for transferring the pmvers of the High Court 
of Delegates, both ht Ecclesiastical and Maritime causes, to His 
Majesty in Cotmcil, and another Act passed in the following 
session of Parliament, entituled A7t Act for' the better ad- 
mi 7ii strati on of justice in ffis Majesty's Privy Cou7tcil, were 
passed. 

in. And be it enacted, that the surrogates and examiners 
of the Arches Court of Cariterbury and the High Court of 
Admiralty of Eftglatid, and such persons as shall from time 
to time be appointed surrogates or examiners of thfe said 
Courts, shall be by virtue of this Act, surrogates and exami- 
ners respectively of the Judicial Committee of the Privy 
Council, in all causes of Appeal from Ecclesiastical Courts, and 
from any Admiralty or Vice-Admiralty Court. 

IV. And be it enacted, that all orders, decrees, and things 
heretofore done and expedited, in such causes of Appeal, by 
the surrogates appointed by the said Judicial Committee of 
the Privy Council, shall be deemed to be valid and effectual, 
if otherwise lawfully done and expedited, notwithstanding any 
informality or want of authority in respect to the same, in the 
orders of His late Majesty in Council of the fourth day of 
Februayy one thousand eight hundred and thirty-three, of the 
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s:iid Judicial Committee of tile fifth day of February one 
thousand eight hundred and thirty-three, of the order of His 
late Majesty in Council of the ninth day of December one 
thousand eight hundred and thirty-three, of an order of the 
said Judicial Committee of the tenth day of December one 
thousand eight hundred and thirty-three, and an order of 
His late Majesty in Council of the twelfth day of August one 
thousand eiglit hundred and thirty-five. 

V. And be it enacted, that, subject to such rules and regu- 

ations as may from time to time be made by the said Judicial 

Committee with the approval of Her Majesty in Council, and 

aase and in so much as the practice thereof may be varied by 

the said Acts of the reign of his late Majesty or by this Act, 

the said causes of Appeal to Her Majesty in Council sha'l be 

commenced within the same times, and conducted in the 

same form and manner, and by the same persons and officers, 

s If Appeals in the same causes had been made to the Queen 

m Chancery, the High Court of Admiralty of England, or 

the Lords Commissioners of Appeals in prir.e causes respec- 

tuely ; and all things otherwise lawfully done and expedited 

m the said causes of Appeal by the Registrar of the High 

Court of Admiralty of England, his deputy or deputies, in 

^nsequence of the passing of the said Acts of the reign of 

His late Majesty, shall be deemed to be valid to all intents 
whatsoever, 

VI. And whereas by the provisions of the hereinbefore 

econ y-recited Act it was enacted, that the said Judicial 
Committee should have and enjoy in all respects, such and 
same power of punishing contempts and of compelling 
appeai^nces, and that His Majesty in Council should havf 
• nd enjoy in all respects such and the same powers of enforc- 
g judgments, decrees, and orders, (both personam and /« 

0 as are given to any Court Ecclesiastical by an Act of 
larhament passed in a session of Parliament of the second 

The of His Majesty King William 

he I-ourih. intituled A. process upon coZ 

a’nT h It' all 1 England and Ireland, 

.and that all Mich powers as are given to Courts Eccle-iastical. 


Manner of 

conducting 

Appeals 

before the 

Judicial 

Committee^ 


So much of 

2 & 3 
c. 93 , as 
empowers 
the Judicial 
Committee 
and His 
Majesty in 
Council 
to punish 
contempts, 
&c., repealed. 



XVI 


APPENDIX, 


Punishing 
contempts, 
compelling 
appearances, 
enforcing 
judgments, 
&c., in causes 
of Appeal. 


3 & 4 Viet., 
c. 65* 


Orders, &c., 
may be en- 
forced by ^ 
sequestration 
against cer- 
tain persons 

pronounced 
contumacious 
and in con- 
tempt. 


if of punishing contempts or of compelling appearances, should 
be exercised by the said Judicial Committee, and of enforcing 
decrees and orders should be exercised by His Majesty in 
Council, in such and the same manner as the powers in and 
by such Act of Parliament given, and should be of as much 
force and effect as if the same had been thereby expressly 
given to the said Committee or to His Majesty in Council ; 
be it enacted, That so much of the said Act as relates to the 
powers thereby given to the said judicial Committee and to 
His Majesty in Council, under the last-recited act, shall be 
repealed. 

VII, And be it enacted, that for better punishing con- 
tempts, compelling appearances, and enforcing judgments of 
Her Majesty in Council, and all orders and decrees of the 
said Judicial Committee or their surrogates, in all causes of 
Appeal from Ecclesiastical Courts, and from Admiralty or 
Vice-Admiralty Courts, Her Majesty in Council and the said 
Judicial Committee and their surrogates shall have the same 
powers by attachment and committal of the person to any of 
Her Majesty's gaols, and subsequent discharge of any person 
so committed, as by any statute, custom, or usage belong to 
the Judge of the High Court of Admiralty of England: and 
the said Judicial Committee shall have the same immunities 
and privileges as are conferred on the Judge of the High 
Court of Admiralty of England under an Act passed in the 
fourth year of the reign of Her Majesty, intituled An Act to 
improve the practice a7id extend the Jurisdiction of the High 
Court of Admiralty of England, as fully as if the same had 
been thereby expressly given to the said Judicial Committee. 

VIII. And be it enacted, that in all causes of Appeal to 
Her Majesty in Council from Ecclesiastical Courts, and from 
Admiralty or Vice-Admiralty Courts, in which any person 
duly monished or cited or required to comply with any lawful 
order or decree of Her Majesty in Council, or of the said 
Judicial Committee or their surrogates, and neglecting or 
refusing to pay obedience to such lawful order or decree, or 
committing any contempt of, the process under the Seal of 
Her Majesty in ecclesiastical and maritime causes, shall 
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reside out of the dominions of Her Majesty, or shall have 
privilege of peerage, or shall be a Lord of Parliament or a 
Member of the House of Commons, it shall be lawful for the 
said Judicial Committee or their surrogates to pronounce 
such person to be contumacious and in contempt, and after 
he shall have been so pronounced contumacious and in con- 
tempt to cause process of sequestration to issue under the 
said Seal of Her Majesty against the real and personal estate, 
goods, chattels, and effects, wheresoever lying within the 
dominions of Her Majesty, of the person against or upon 
whom such order or decree shall have been made, in order to 
enforce obedience to the same, and payment of the expenses 
attending such sequestration, and all proceedings consequent 
thereon, and to make such further order in respect of or con- 
sequent on such sequestration, and in respect to such real and 
personal estate, goods, chattels, and effects sequestrated there- 
by, as may be necessary, or for payment of monies arising 
from the same, to the person to whom the same may be due 
or into the Registry of the High Court of Admiralty and 

Appeals, for the benefit of those who may be ultimately enti- 
tied thereto. 


IX. And be It enacted, that all inhibitions, citations, moni- 
tions, and other instruments incidental to or arising out of 
such causes of Appeal, shall be issued in the name of Her 
Majesty, and under Seal of Her Majesty in ecclesiastical and 

maritime causes, and shall be of full authority in all places 
throughout the dominions of Her Majesty. 

X. And be it enacted, th.-it in all Appeals in ecclesiastical 
and maritime causes to Her Majesty in Council it shall be 
awful for her Majesty in Council, and the said Judicial 

Committee or; their .surrogates, at the petition of any person 
interested in the same, to decree monitions for the transmis- 
Sion o any sum or sums of money respecting which any 
order or decree may be made, or any questions may be de- 
pending arising out of such causes, and the proceeds of all 
ships or vessels, goods, and cargoes, respecting which any 
Appeals may be depending, into the Registry of the High 
Court of Admiralty and Appeals,, for the benefit of the person 
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or persons who may be ultimately entitled thereto, or for 
payment thereof to the person to whom the same may be 
lawfully due, 

XI. And be it enacted, that it shall be lawful for Her 
Majesty, by order in Council, to direct that all causes of Ap- 
peal from Ecclesiastical Courts, and from the Vice-Admiralty 
Court of the C<ip£ of Good iJopCy and all Vice -Admiralty 
Courts to the westward thereof, iu which the Appeal and 
Petition of Reference to Her Majesty shall have been lodged 
in the Registry of the High Court of Admiralty and Appeals, 
within twelve calendar months from the giving or pro- 
nouncing of any order, decree, or sentence appealed from, 
and all causes of Appeal from Vice- Admiralty Courts to the 
eastward of the Cape of Good Hope, in which the Appeal and 
Petition of Reference to Her Majesty shall have been lodged 
in the Registry of the High Court of Admiralty and Appeals, 
within eighteen calendar months, from the giving or pro. 
nouncing any order, decree, or sentence appealed from, shall 
be referred to the Judicial Committee of the Privy Council, 
and the said Judicial Committee and their surrogates shall 
have full power forthwith to proceed in the said Appeals, and 
the usual inhibition and citation shall be decreed and issued, 
and all usual proceedings taken, as if the same had been re- 
ferred to the said Judicial Committee by a special order of 

Her Majesty in Council in each cause respectively. 

XII. And be it declared and enacted, that as well the 

costs of defending any decree or sentence appealed from as of 
prosecuting any Appeal, or in any manner intervening in any 
cause of Appeal, and the costs on either side, or of any party, 
in the Court below, and the costs of opposing any matter 
which shall be referred to the said Judicial Committee, and 
the costs of all such issues as shall be tried by direction of the 
said Judicial Committee respecting any such Appeal or mat- 
ter shall be paid by such party or parties, person or persons, 
as ’the said Judicial Committee shall order, and that such 
costs shall be taxed as in and by the said Act for the better 
administration of justice in the Privy Council is directed re- 
specting the costs of prosecuting any Appeal or matter refer- 
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red by Her Majesty under the authority of the said Act, save 
the costs arising out of any ecclesiastical or maritime cause 
of Appeal, which shall be taxed by the Registrar hereinafter 
named, or his Assistant Registrar. 

XIII. And be it enacted, that the Registrar of the High 
Court of Admiralty of England for the time being may be 
appointed by Her Majesty to be Registrar of Her Majesty in 
ecclesiastical and maritime causes, and shall have power to 
appoint an Assistant Registrar, as provided by an Act passed 
in the fourth year of the reign of Her Majesty, intituled An 
Act to make provision for the fudgCj Registrar ^ and Marshal 
of the High Court of Admiralty of England, and shall during 
his good behaviour, and while he shall be Registrar of the 
said High Court of Admiralty, hold his office of Registrar of 
Her Majesty in ecclesiastical and maritime causes, and shall 
do all such things, and shall have tlie same powers and privi- 
leges in respect to the same, as belong to his predecessors in 
the office of Registrar of His Alajesty in ecclesiastical and 
maritime causes. 

XIV. And be it enacted, that all records, muniments, 
books, papers, wills, and other documents remaining in the 
Registry of the Hiyh Court of Admiralty and Appeals, apper- 
taining to the late High Court of Delegates and Appeals for 
prizes, shall be and remain in the custody and possession of 
the said Registrar of Her Majesty in ecclesiastical and mari- 
time causes. 


XV’’. And be it enacted, that it shall be lawful for the said 

Judicial Committee from time to time to make such rules, 
orders, and regulations respecting the practice and mode of 
proceeding in all Appeals from Ecclesiastical and Admiralty 
and Vice- Admiralty Courts, and the conduct and duties of 
the ofitcers an*! practitioners therein, and to appoint such 
ofh'Cr or ofTicciH as may be necessary for iht* execution of 
processes under ihe sai<l Seal of Her Majesty, and iti respect 

to all Appeals and otlicr matters referred to tliein, as to them 

shall seem fit, and Iroin time to tune lo rejieal o' alter sucli 


rules, orders, or regulations : 


Provuh-'d alwavs, that no such 


rules, oidors. 


or regulations shall be of any force or effect 
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Judicial 
Committee 
of Privy 
Council to 
proceed 
with causes 
depending 
before late 
High Court 
of Delegates. 


Definition of 
terms. 


until the same shall have been approved by Her Majesty in 
Council. 

XVJ, And whereas, in certain causes which were depend- 
ing before the late High Court of Delegates, certain decrees 
or orders were made and interposed, and are not yet fully 
carried into effect : and whereas, in consequence of the death 
of the Judges Delegate, or some of them, named in the seve- 
ral commissions under the Great Seal, such decrees or orders 
cannot be carried into effect; be it enacted, that all such 
causes of Appeal and complaint which were depending before 
the High Court of Delegates, and in which any decree, order, 
or thing, for the reason lastly hereinbefore mentioned, is 
outstanding and not fully endt^d and determined, shall be 
transferred to the Judicial Committee of the Privy Council;- 
and the said Judicial Committee shall take up and proceed 
with the said causes in the same manner as if the same had 
been originally causes of Appeal and complaint depending 
before the said Judicial Committee, 

XVII. And be it enacted, that in this Act all words denot- 
ing a male, person shall be taken to include a female also, and 
all words denoting one person or thing shall be taken to 

include also several persons or things, unless a contrary sense 
shall clearly appear from the context ; and that the words 
“Arches Court of Canterbury y* used in this Act, shall be 

construed to extend to such Court as shall exercise the 
Jurisdiction of the said Court or be substituted for the same ; 
and that wherever the words “ Ecclesiastical Court have 
been used in this Act, the same shall be construed to extend 
to such Court as shall exercise the jurisdiction or any part 
of the jurisdiction exercised by any Ecclesiastical Court or be 
substituted for the same ; and the words “ Ecclesiastical and 
Maritime Cause of Appeal " shall be construed to extend to 

causes appealed from Ecclt-siastical Courts and such Court as 

shall exercise the jurisdiction or any part of the jurisdiction 
exercised by any Ecclesiastical Court, or be substituted for 

ihe same. 
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Act 7 & 8 Vict.^ chap. 69. 

An Act for amending an Acl passed in the ronrth Year of the 
Reign 0/ His late Majesty, intituled An Act for the better 
Administration of Justice in His Majesty's Pri<v Council; 
and to extend its furisdiction and Powers . — fdth August 

1844.] 

Whereas the Act passed in the fourth year of the reign 
of His late Majesty, intituled An Act for the better Adminis- 
tration of justice in His Majesty's Privy Council, hath been 
found beneficial to the due administration of justice : and 
whereas another Act, passed in the sixth year of the said 
reign, intituled An Act to amend the Law touching Letters 
Patent for Inventions, hath been also found advantageous 
to inventors and to the public ; and whereas the Judicial 
Committee acting under the authoritv of the said Acts hath 
been found to answer well the purposes for which it was so 
established by Parliament : but it is found necessary to im- 
prove its proceedings in some respects for the better de- 
spatch of business, and expedient also to extend its juris- 
diction and powers: and whereas by the laws now in force 
in certain of Her Majesty's Colonies and Possessions abroad 
no Appeals can be brought to Her Majesty in Council for 
the reversal of the judgments, sentences, decrees, and orders 
of any Courts of Justice, within such Colonies, save only 
of the Courts of Error or Courts of Appeal within the same 
and It IS expedient that Her Majesty in Council should bj 
authorised to provide for the admission of Appeals from 
other Courts of Justice within such Colonies or Possessions- 
Be It therefore enacted by the Queen's most Excellent Ma- 
jesty, by and with the advice and consent of the Lords Spi- 
ritual and Temporal, and Commons in this present Parlia- 
ment assembled, and by the authority of the same, that it 
shall be competent to Her Majesty, by any order or orders 
to be from time to time for that purjose made with the 
advice of her Privy Council, to provide for the admission of 
any Appeal or Appeals to Her Majesty in Council from any 
judgments, sentences, decrees, or orders of any Court of 


3 & 4 If'. 4 

C. 41, 


5 & 6 H'. 4. 
c. 83. 
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there shall 
not be a 
Court of 
Error or of 
Appeal in 
such Colony ; 
and may 
revoke such 
Orders. 


Orders may 
be either 
general or 
special. 


General Or- 
ders to be 
published. 


Nothing here- 
in to affect the 
present pow- 
ers for regu- 
lating Ap- 
peals from the 
Colonies. 


On Petition, 
her Majesty 
may grant an 
extension of 
patent term 
in certain 
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Justice within any British Colony or Possession abroad, al- 
though such Court shall not be a Court uf Errors or a Court 
of Appeal within such colony or possession ; and it shall also 
be competent to Her Majesty, by any such order or orders 
as aforesaid, to make all such provisions as to Her Majesty 
in Council shall seem meet for the instituting and prose- 
cuting any such Appeals, and for carrying into effect any 
such decisions or sentences as Her Majesty in Council shall 

pronounce thereon : Provided always, that it shall be com- 

petent to Her Majesty in Council to revoke, alter and amend 
any such order or orders as aforesaid, as to Her Majesty in 
Council shall seem meet : Provided also, that any such order 
aa aforesaid may be either ijeneral and extending to all Ap- 
peals to be brought from any such Court of Justice as afore- 
said, or special and extending only to any Appeal to be 

brought in any particular case : Provided also, that every 
such general Order in Council as aforesaid shall be published 
in the Londo7i Gazette within one calendar month next after 
the making thereof : Provided also, tlmt nothing herein 

contained shall be construed to extend, to take away, or 
diminish any power now by law vested in Her Majesty for 
regulating Appeals to Her Majesty in Council from the 
judgments, sentences, decrees, or orders of any Courts of 
Justice within any of Her Majesty’s Colonies or Possessions 

abroad. 

II. And whereas it is expedient for the further encourage- 
ment of inventions in the useful arts, to enable the time of 
monopoly in patents to be extended in cases in which it can 
be satisfactorily shown that the expense of the invention 
hath been greater than the time now limited by law will 
suffice to reimburse ; be it enacted, that if any person, having 
obtained a patent for any invention, shall before the expira- 
tion thereof present a Petition to Her Majesty in Council, 
setting forth that he has been unable to obtain a due re- 
muneration for his expense and labour in perfecting such 
invention, and that an exclusive right of using and vending 
the same for the further period of seven years, in addition to 
the term in such patent mentioned, will not suffice for his 
reimbursement and remuneration, then, if the matter of 
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such petition shall be by Her Majesty referred to the Ju- 
dicial Committee of the Privy Council, the said Committee 
shall proceed to consider the same after the manner and in 
the usual cours j of its proceedings touching patents, and if 
the said Committee shall bo of opinion, and shall so report 
to Her Majesty, that a further period greater than seven 
years extension of the said patent term ought to be granted 
to the petitioner, it shall be lawful for Her Majesty, if she 
shall so think fit. to grant an extension thereof for any time 
not exceeding fourteen years, in like manner and subject to 
the same rules as the extension for a term not exceeding 
seven years is now granted under the powers of the said Act 
of the sixth year of the reign of his late Majesty. 

III. Provided always and be it enacted, that nothing 

herein contained shall prevent the said Judicial Committee 

from reporting that an c^-toa^ion for any period not exceeding 

seven years should be granted, or prevent her Majesty from 

granting an extension for such lesser term than the petition 
shall have prayed. 

IV. And whereas doubts have arisen touching the power- 
given by the said recited Act of the si.xth year of the reign 
of his late .Majesty in cases where the patentees, have wholly 
or m part assigned their right ; be it enacted, that it shall 
be lawful for Her Majesty, on the report of the Judicial 
Committee, to grant such e.vtension as is authorized by 
the said Act and by this Act, either to aii assignee or 
assignees, or to the original patenree or patentees, or to 

or assignees and original patentee or patentees 

conjointly. 

V. And be it enacted, that in case the original patentee 
or patentees hath or have departed with his or their whole or 
any part of his or their interest by assignment to any other 
person or persons, it shall be liwful for such uatentee, toge- 
ther with such assignee or assignees if part only hath be^en 
assigned, and for the assignee or assignees if the whole hath 
been assigned, to .-nter a disclaimer and memorandum of 
alteration tmdvr the powers of the said recited Act ; and such 
disclaimer and m-morandum of such alteration, having been 
so entered and liled as in the said recited Act mentioned 


an assignee 


Her Majesty 
may grant 
extension for 
a lesser term 
than that 
prityed. 


As to exten- 
sion of term 
where paten- 
tees have as- 
signed their 
patent rights. 


Disclaimer 
and memo- 
randum of al- 
teration under 
5 Sc 6 IV. 4 . 
c. 83, may be 
made, not- 
withstanding 
original pa- 
tentee may 
have assigned 
his patent 
right. 


xxiv 


APPENDIX. 


Disclaimer 
and memo- 
randum of 
alteration 
already made, 
to be deemed 
valid. 


New letters 
patent grant- 
ed, under5& 6 
IV. 4., to as- 
signees before 
passing of this 
Act, declared 
valid. 


Proviso. 


judicial Com- 
mittee may 
appoint Clerk 
of PrivyCoun- 
cil to take 
proofs in mat- 
ters referred 

to them. 


shall be valid and efTectual in favour of any person or per- 
sons in whom the rights under the said letters patent may 
then be or thereafter become legally vested ; and no objec- 
tion shall be made in any proceeding whatsoever on the 
ground that the party making such disclaimer or memo- 
randum of such alteration had not sufficient authority in that 
behalf. 

VI. And be it enacted, that any disclaimer or memorandum 
of alteration before the passing of this Act, or by virtue of 
the said recited Act, by such patentee with such assignee or 
by such assignee as aforesaid, shall be valid and effectual to 
bindi any person or persons in whom the said letters patent 
might then be or have since become vested ; and no objection 
shall be made in an3' proceeding Avhatsoever that the party 
making such disclaimer or memorandum of alteration had 
not authority in that behalf. 

VII. And be it enacted, that any new letters patent which 
before the passing of this Act may have been granted, under 
the provisions of the above-recited Act of the sixth year of 
the reign of his late Majest^^ to an assignee or assignees, 
shall be as valid and effectual as if the said letters patent had 
been made after the passing of this Act, and the title of any 
party to such new letters patent shall not be invalidated by 
reason of the same having been granted to an assignee or 
assignees : Provided alwa^’^s, that nothing herein contained 
shall give any validity or effect to any letters patent hereto- 
fore granted to any assignee or assignees where any action or 
proceeding in scire facias or suit in equity shall have been 
commenced at any time before the passing of this Act, 
wherein the validity of such letters patent shall have been or 
may be questioned. 

VIII. Provided always, and be it enacted, that in the case 
of any matter or thing being referred to the Judicial Com- 
mittee, it shall be lawful for the said Committee to appoint 
one or other of the clerks of the Privy Council to take any 
formal proofs required to be taken in dealing with the matter 
or thing so referred, and shall, if they so think fit, proceed 
upon such clerk’s report to them as if such formal proofs had 
been taken by and before the said Judicial Committee. 
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IX. And be it enacted, that in case any Petition of Ap- 
peal whatever shall be presented, addressed to Her Majesty 
in Council, and such Petition shall be duly lodged with the 
clerk of the Privy Council, it shall be lawful for the said 
Judicial Committee to proceed in hearing and reporting 
upon such Appeal, without any special Order in Council 
referring the same to them, provided that Her Majesty in 
Council shall have, by an Order in Council in the month of 
November, directed that all Appeals shall be referred to the 
said Judicial Committee on which petitions may be presented 
to Her Majesty in Council during the twelve months next 
after the making of such order; and that the said Judicial 
Committee shall proceed to hear and report upon all such 
Appeals m like manner as if each such Appeal had been 
referred to the said Judicial Committee by a special order of 
Her Majesty in Council : Provided always, that it shall be 
lawful for Her Majesty in Council at any time to rescind any 
general order so made; and in case of such order being so 
rescinded, all Petitions of Appeal shall, in the first instance 
be preferred to Her Majesty in Council, and shall not be pro! 

ceeded with by the said Judicial Committee without a special 
order of reference. 

I ^ shall be lawful for the said 

Judical Committee to make an order or orders on any Court 

m any colony or foreign settlement, or foreign dominion of 
the Crown, requiring the Judge or Judges of such Court to 
transmit to the clerk of the Privy Council a copy of the 
otes of evidence in any cause tried before such Court, and 
of the reason given by the Judge or Judges for the judcnent 
pronounced in any case brought by appeal or by writ or'error 
before the said Judicial Committee. 

XI And be it enacted, that it shall and may be lawful 
sai Judicial Committee to make any general rule or 
regulauon, to be binding upon all Courts in the Colonies and 
other Foreign Settlements of the Crown, requiring the Jud<»es’ 
notes of the evidence taken before such Court on any ca°use 
appealed, and of the reasons given by the Judges of such 
Court, or by any of them, for or against the judgment pro 

nounced by such Court; which notes of evidence tdrearons' 
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shall by such Court be transmitted to the clerk of the Privy 
Council within one calendar month next after the leave given 

by such Court to prosecute any Appeal to Her Majesty in 

Council ; and such order of the said Committee shall be 

binding upon all Judges of such Courts in the Colonies or 
Foreign Settlements of the Ci own. 

XTI. And be it enactr^d, that in all causes of Appeal to 

Her Majesty in Council from Ecclesiastical Courts, and from 
Admiralty or Vice-Admiralty Courts, which now are or may 
hereafter be depending, in which any person duly monished, 
or cited, or requested to comply with any lawful order or 
decree of Her Majesty in Council, or of the Judicial Com- 
mittee of the Privy Council or their surrogates, made before 
or after llie passing of this Act, shall neglect or refuse to 
pay obedience to such lawful order or decree, or shall commit 
any contempt of the process under the Seal of Her Majesty 
in ecclesiastical and maritime causes, it shall be lawful for the 
said Judicial Committee or their surrogates to pronounce 
such person to be contumacious and in contempt, and, after 
he or she shall have been so pronounced contumacious and 
in contempt-, to cause process of sequestration to issue under 
the said Seal of Her Majesty against the real and personal 
estate, good^ chattels, and effects, wheresoever lying within 
the dominions of Her Majesty, of the person against or 
upon whom such order or decree shall have been made, m 
order to enforce obedience to the same and payment of the 
expenses attending such sequestration, and all proceedings 
consequent thereon, and to make such further order in re- 
spect of or consequent on such sequestration, and in respect 
to such real and personal estates, goods, chattels, and effects 
sequestrated thereby, as may be necessary, or for payment 
of monies arising from the same to the person to whom the 
same may be due, or into the registry of the High Court of 
Admiralty and Appeals, for the benefit of those who may be 
ultimately entitled thereto. 

XIJI. And be it enacted, that this Act may be repealed or 
amended during this session of Parliament. 
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Jamrnu cv Kashmir xxvii 
Srinagir, 

Act 8th it gth Vict.^ cliap. 30. 

An Aci to amend an Act passed tn the Third a 7 id Fourth Vears 
of the Reign of His late Majesty King Williatn the Fourth^ 
intituled An Act for the better Administration of Justice 
in His Majesty’s Privy Council. — [30th June 1845.] 

Whereas by an Act passed in the Session held in the third 
and fourth years of the reign of his late Ma 5 esty King William 
the Fourth, intituled Aji Act for the better administration of 3&4 W. 4., 
Justice in His Majesty's Prhy after reciting that various 

Appeals to His Majesty in Council from the Courts of Sudder 
Deivanny Adawlut at the several Presidencies of Calcutta^ Ma- 
dras, and Bombay^ in the Fast Indies, had been admitted 
by the said Courts, and the transcripts of the proceedings in 
Appeal had been from time to time transmitted under the 
Seal of the said Courts through the East India Company, 
then called the United Company of Merchants of Engla?id, 
trading to the Fast Indies, to the office of His Majesty’s 
said Privy Council, but that the suitors in the causes so 
appealed had not taken the necessary measures to bring on 
the same to a hearing, it was enacted that it should be law- 
ful for His Majesty in Council to give such directions to the 
said company and other persons, for the purpose of bring- 
ing to a hearing before the Judicial Committee of the Privy 
Council the several cases appealed or thereafter to be ap- 
pealed to His Majesty in Council from the several Courts of 
Sudder Dezvanny Adawlut in the East Indies, and for ap- 
pointing agents and counsel for the different parties in such 
Appeals, and to make such orders for the security and pay- 
ment of the costs thereof as His said Majesty in Council 
should thii>k fit, and thereupon such Appeals should be heard 
and reported on to His Majesty in Council, and should be by 
His Majesty in Council determined, in the same manner, 
and the judgments, orders, and decrees of His Majesty in 
Council thereon, should be of the same force and effect, as 
if the same had been brought to a hearing by the direction 
of the parties appealing, in the i.sual course of proceeding ; 

18 
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Provided always, that such last-mentioned powers should 
not extend to any Appeals from the said Courts of Sudder 
Dewanny Adawlut other than Appeals in which no proceed- 
ings then had been or should thereafter be taken \n England 
on either side for a period of two years subsequent to the 
admission of the Appeal by such Court of Sudder Dewanny 
Adawlut : And whereas by certain Orders in Council made 
under certain powers contained in the said Act provision is 
made for registering in the Council Office the arrival in this 
country of the transcripts of the proceedings in Appeals 
from the said Courts : And whereas it is considered advisa- 
ble that the said Act should be amended in manner herein- 
after mentioned : Be it therefore enacted by the Queen’s 
most excellent Majesty, by and with the advice and consent 
of the Lords Spiritual aud Temporal, and Commons, in this 
present Parliament assembled, and by the authority of the 
same, that the hereinbefore recited provisions of the said 
Act shall not apply to the case of any Appeal which shall be 
admitted by any of the said Courts of Sudder Dewanny 
Adawhit after the first day of January one thousand eight 
hundred and forty-six. 

II. And be it enacted. That any Appeal to be admitted 
by any of the said Courts of Sudder Dewanny Adawlut after 
the said first day of Jafiuary one thousand eight hundred 
and forty-six, shall be considered and be held to be aban- 
doned and withdrawn by consent of the parties thereto, 
unless some proceedings shall be taken in England in the 
same by one or more of the parties thereto within two years 
after registration at the Council Office of the arrival of the 
transcript ; and any such Appeal as aforesaid shall be held 
to be abandoned and withdrawn in like manner under any 
other cir-cumstances which Her Majesty in Council may from 
time to time by any orders or rules in that behalf direct to be 
taken and considered as a withdrawal thereof ; and the East 
India Company are hereby required from time to time to 
ascertain and certify to the proper Courts in the East Indies, 
all Appeals which may from time to time become abandoned 
and dropped under the provisions of this clause. 
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Chowdry Deby Persad and Beny 
Persad ... 


j- Appellants^ 


AND 

Chowdry Dowlut Sing ... Respondent* 


On Appeal from the Sudder Dewa 7 iny Adamlut of Bengal. 


The suit out of which this appeal arose, was insti- 
tuted by the Respondent, to recover from the Appel- 
lants the sum of R. 30,501. 5 a. 4 k., the amount of 
principal and interest on a sum of S. R. 21,000, stipu- 
lated to be paid by the Appellants to the Respondent, 
in a rufanama (deed of compromise,) bearing date 
the 24th of fu 7 ie 1835, entered into by the respective 

° Present : Members of the Judicial Com7niUee,—\^ovd. Langdale 
Mr. Baron Parke, the Right Hon. Dr. Lushington, and the Righ^ 
Hon. T. Pemberton Leigh. 

Privy Councillors,— .4««s<,r5,_Sir E. H. East, Bart., Sir A, John- 
ston, Knt„ and Sir E. Ryan, Knt. 

non-payment. 
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parties to the original suit, under the following circum- 
stances : — 

In the year 1832, the Respondent instituted a suit,, 
against the Appellants, and one Bomun Sing^ for 
recovery of a mouza called Koolhana^ in pergunna 
Ammarioo, in the Presidency of Bengal* In that suit 
the decision was at first against the Respondent ; but 
he appealed to the Sudder Dewanny Adawbit of Cal- 
cuttay and by a Judgment of that Court, bearing date 
the 28th of July 1834, obtained a Decree for possession* 
By an Order of the last-mentioned Court, dated the 
7th of November^ in the same year, the Respondent 
was ordered to be put in possession of the mousUy with 
a direction that the wasilat, or mesne profits, principal 
and interest, of the 7 nouza, were to be accounted for, 
and paid to him, from the date of the suit to the 
date of poRsession- 

In pursuance of this Order, the Respondent was 
put in possession, and an Amin deputed to take 
the account of the mesne profits of the mouza* No 
account, however, was taken, in consequence of an 
arrangement of compromise, having been entered into 
between the Respondent and the Appellants, and 
Mussumat Jhuldi Kooner the widow of Domun Smg, 
whereby the Appellants and Mussumat Jhuldi Kooner 
undertook to pay the Respondent R, 30,000 for 
the mesne profits of the 7 nouza in question, from the 
commencement of the action, up to the date of pos- 
session, and R. 52,000 for mesne profits for the period 
antecedent to the institution of the suit, Of the 
above sums of R. 30,000 and 52,000, the Appellants 
were to pay one-half, as their share, which they 
engaged to discharge in the following manner: — Of 
R. 26,000, half of the R. 52,000, they undertook to 


ON APPEALS FROM THE EAST INDIES. 


349 


pay R, 21, OCX) in cash, and R. 5,000 by instalments ^ 
and the whole of the 15,000, half of the R. 30,000, 
by instalments; the instalments to commence from 
the beginning of 1243, and end in 1252, Fns/y, cor- 
responding with 8th September 1835, to September 
1845, A.D. 

To effect this arrangement, a kistbundy, or instal- 
ment-bond, was executed by the Appellants, on the 
24th of June 1835, and, at the same time, the Re- 
spondent executed a rufanama, acknowledging the 
compromise. In both of these instruments, the prin- 
cipal sum of R. 21,000 was mentioned to have been 
paid. 

Some time in the year 1837, the present Appellants 
presented a petition to the Zilla Court, alleging that 
the Respondent received the R. 21,000, when the deeds 
were being drawn out, and that he had also received 
R. 5>^oo, under the instalment-bond. The Respondent, 
by a counter-petition, denied the truth of this state- 
ment, whereupon the Court, on the wXh o\ January 
1837, ordered, that the kistbundy should be produced, 
and the subject of the rufanama and receipts be ex- 
plained within fifteen days; and the attendance of 
certain persons therein named was directed, to give 
evidence in verification of the facts stated in the pro- 
ceedings. 

In conformity with this Order, four persons, who 

alleged themselves to be subscribing witnesses to the 

deed of rifanama, the original writer of the instrument, 

and the Kasi, before whom the deed was executed, were 

examined by the Court. The actual payment of the 

sum in question was not, however, proved by any of 
these witnesses. 

On the 31st ol Match 1837, the Zilla Court of 
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. ^ . Bahar made an Order in the cause, which, after giving 

Chowdry the Appellants credit for R. 5,100, paid to the Re- 

J2)ebv Persao * ^ 9 A 

spondent, on account of the R. 15,000, under the 

^owLUT kistbund^-hond, ordered as follows: — ‘‘With regard 

Sing. to the R. 21,000, which is on account of profits for 

period antecedent to action of Appellant (the pre- 
sent Respondent), no Order can be passed from this 
Court; but if Appellant, as alleged by him, has not 
received the money in question, with regard to it, and 
with regard to the interest on it, he has the option of 
a regular suit.** 

The present Appellants were dissatisfied with this 
Order, and appealed to the Stidder Dewanny Adawlut 
of Calcutta^ which Court, on the 29th of June 1837, 
ordered, so far as respects the subject-matter of this 
appeal, that “ in the event of Appellant (the present 
Respondent) not having received the alleged R. 21,000 
from Respondents {present Appellants), on account of . 
profits for time anterior to action, with interest, Appel- 
lant was at liberty to enter into a regular suit for the 
same.** 

In pursuance of the leave thus given, the Respon- 
dent, on the 28th of June 1838, brought an action in 
the Zilla Court of Bhagelpoor^ against the Appellants, 
for the recovery of the above sum of R. 21,000, for 
principal, and R. 7 , 595 , for interest, ma king together 

the sum of R. 28,595. 

By an Order of the Zilla Court of the same date, 
the cause was transferred for adjudication, to the 
Court of the Principal Sudder Amin, of the Zilla 

Bhagelpoor. 

On the igth of February 1839, the Appellants filed 
their answer to the above plaint, traversing the claim 
of the Plaintiff, and contending that the R. 21,000 had 
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been paid to the Plaintiff, upon the execution of the 
deeds of kisibiindy and rii/anaina. 

Both parties entered into evidence before the Stidder 
Amin. On the part of the Plaintiff (the present Re- 
spondent) the proceedings in the Zilla Court of Bahar 
of the 3rst of March 1837, and of the Sudder Court 
on appeal of the 29th of Ju7ie 1837, before referred to 
were produced, together with the kistbiaidy and rii/a- 
nama, and the depositions of Ghunsa^n Lai, the writer 
of the deed of rufanafna, and Dhoorup Sing and Miter 
Sing, two of the subscribing witnesses to the deed. The 
evidence of these witnesses proved that the R. 21,000 
were not paid at the time of the deeds being prepared 
or executed ; that at the time of the preparation 
of the deeds, it was intended that, upon payment 
of the R, 21,000, a formal receipt should be given ; 
and that, at some months after the execution of the 

deeds, the money was spoken of, as being still due and 
unpaid. 

The Defendants (the present Appellants), on their 
part, filed the depositions of the before whom 

the rtifaiiama had been executed, and of two of the 
witnesses to the ru/anama ; but no evidence was given 
to prove the fact of payment, nor was any receipt for 

the money produced; and it appeared that when 
R- 4,000 and R. 1.600, in respect of the instalments 
were paid, these sums were counted out in the pre- 
sence of witnesses, and formal receipts taken. 

On the 29th of April 1839, the Principal Sudder 
Amin made his decree, and thereby ordered, that the 
Defendants pay to the Plaintiff the sum of R. 30,501. 

5 3-4 k., the amount of claim, and R. i,3'?4. 12 a. 

costs—altogether R. 31,886.1 a. 4 ; and that Plain- 

tiff should receive interest on the amount of claim 
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from the date of the decree up to the date of receipt, 
at the rate of one per cent., and costs. 

Against this decision, the Defendants appealed to 
the Sudder Deztianny Adawlut o{ Bengal-, and, on the 
30th of July 1839, filed their grounds of appeal, com- 
plaining of the decree, and contending that it was 
contrary to evidence. 

The hearing of the appeal took place before C. 
Tucker, Esq., one of the Judges of the Sudder Court, 
on the 4th of /anuary 1840, when judgment was de- 
livered by him, in the following terms : — “ In my 
opinion, the judgment of the Sudder Atmn, in the 
absence of proof to support the allegation of the De- 
fendants, appears extremely just and proper, because 
the parties make no objection to the documents, only 


the Plaintiff denies the receipt of the money men- 
tioned in them, and for the refutation of which denial, 
Defendants rest upon the bare circumstance, that 
Plaintiff had, in the documents in question, acknow- 
ledged the receipt of the money by him, — an argument 
scarcely beneficial to them in this case, as it is an 
understood thing that after documents are drawn out, 
money mentioned in them is paid, and, therefore, men- 
tion of the receipt of money is made in the document; 
but the onus of proof as to the actual payment of the 
money mentioned in the documents, and its receipt 
by Plaintiff, must rest altogether with Defendants. 
The evidence, however, produced by them, does by 
no means establish a single iota of the fact, and al- 
though Ahmud Alt, Kazi, and Hyder AH, and Kishnee 
Rae, have declared to the fact of the Kazi’s seal being 
impressed on the rufanama and kistbundy-deeAs, on 
the acknowledgment by Respondent of the receipt of 
R. 21,000 by him, yet this circumstance does not prove 
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the actual receipt of the money, because Defendants, in 
their petition in Zilla. B<xhct.r^ stated that the money had 
been paid at the time the documents were being drawn 
out; and the evidence of the Kazi and other witnesses 
(in whose presence the documents in question were 
being drawn out at the Kazi*s court) shows that the 
money had not been received in their presence ; and 
the statement of the Defendants (as found in their 
rejoinder^ of the payment' of the money by them in the 
village of Sondhi^ while the drafts were being drawn 
out, is contradicted by their petition. The evidence 
of Gkunsa?/i Lal^ tfie transcriber of the draft and the 
fair copy of the documents, and of other witnesses, in 
regard to a promise being made, that the money would 
be paid after the deeds were drawn and executed, con- 
fute the Defendant's statement. Nor can the Plaintiff, 
who denies the receipt of the money, be required to 
prove a denial, because default of proof of payment 
on the part of Defendants is evidence sufficient for 
the establishment of Plaintiff’s claim. In their de- 
fence throughout, in this case, the documents of De- 
fendants go but indirectly and evasively to deny 
Plaintiff's allegation ; and in no instance is there a 
direct admission of actual payment of the money." It 
was. therefore, ordered that the appeal be dismissed, 
and the Zilla decision affirmed. 

The Appellants, after having filed a petition for a 

review of judgment, which was rejected, brought the 
present Appeal. 
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Mr. Charles Duller, Mr. and Mr. Forsyth, 
for the Appellants^ and 

Mr. Wigram. Q. C, Mr. E. J. Lloyd, and Mr. 
Ld oiitud F. Jl/oof'c, for the R.espondent. 
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Mr, Baron Parke; 

Their Lordships are of opinion, that in this case they 
ought to advise Her Majesty to affirm the Decree of 
the Sudder Court. There is no doubt that the deed of 
rufanamay which was executed between the parties, 
affords evidence, as to the only fact which we have to 
dispose of upon the present case, namely, whether the 
R. 21,000, which were stipulated as the sum to be 
paid down, upon executing the deeds of compromise, 
were paid or not» There is no doubt that the rtifa- 
na7na, which contains a statement of the fact, that the 
R. 21,000 were paid, is evidence. It is admitted on 
both sides, that it was not conclusive evidence, as the 
statement of such a fact in a deed under the seal would 
be in a Court of law in England ; but it is evidence as 
far as it goes. 

Then let us see whether that evidence, which is 
pritnd facie proof of the payment, is or is not rebutted 
by all the circumstances of the case. 

We think, that looking at the mode in which this 
case has been treated by the Judge of the Sudder 
Dewanny Adawlut (who must be supposed to be well 
informed of the law and the practice in India in such 
cases) ; the statement of such a fact in a deed of this 
description, is primd facie evidence, that the money 
therein stated to be paid, was paid at the time of the 
execution of the deed. But he says ** that it is an under- 
stood thing that after documents are drawn out, money 
mentioned in them is paid, and, therefore, mention 
of the receipt of money is made in the documents. ^ 

Now that being so, the inference that would be 
derived from the statement of such a fact in the deed 

IS, that the rufanama primd facie 

as evidence, that there was at the time that the deed 
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was executed, and as part of the same transaction, a 
payment of money. But that evidence is completely 
rebutted by all the parol evidence in the case, and by 
the admission of the parties, because all the witnesses 
present at the time of the transaction of the execution 
of ^e rufanama^ either are silent as to the fact of the 
payment, or they expressly depose that no payment 
took place at the time. 

The Appellants themselves admit in the proceedings, 
that such was the fact, for they have stated in their an- 
swer to the plaint in the Zilla Court, that the money was 
received, without stating at what time— not stating that 
it was received at the time the deed was executed. In 
the rejoinder they make a different statement, and say 
that the money was paid antecedently to the execu- 
tion of the deed, namely, while the draft of the deed 
was being prepared. fn the petition to the Sudder 
Court, they state that the money was paid at the time 
that the deeds themselves were prepared. Thus vary- 
ing in the statement of the time and place of the pay- 
ment of the money, but not stating in any of them, 
that the money was paid at the time the deed was 
executed. 

Therefore, the question now is this : the primd facie 
inference arising from the statement in the deed being 
rebutted, how stands the evidence with regard to the 
fact of the payment ? The witnesses who depose to 
the execution of the ru/anajna, state that the Plaintiff 
upon that occasion admitted that he had received the 
money at an antecedent time. Now is that fact proved ? 
If that fact had been proved, that the money had been 
paid at an antecedent time, not immediately at the 
time of the execution of the deed, but whilst the deed 
was being prepared, is it probable that such a sum as 
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that would have passed from the one party to the other, 
without some receipt being given? 

Then it is afterwards alleged by the Appellants, that 
the payment took place in the presence of respectable 
witnesses. Now those witnesses were not called in the 
Zilla Court, nor is any mention made of them in the 
Petition of Appeal 3 but in the Petition of Review it is 
stated as a fact, that the Defendants had offered to bring 
forward those respectable witnesses before whom he 
said the payment took place, and that the Judge of 
the inferior Court, the Amin, had refused to receive 
them. Now it is impossible for their Lordships to 
believe that such could have been the case ; because 
it appears, that the proceedings before the Amin are 
conducted with regularity, according to the Regulations 
prescribed by the East India Company, Amongst 
these Regulations, it is ordered, that every document 
should be on the file of the Court, and if there had 
been any petition to examine those witnesses, there is 
no doubt that there would have appeared upon the files 
of the Zilla Court, some durkhasl or petition, ior the 
examination of those witnesses. Therefore, it is impos- 
sible, that their Lordships can believe that any such ap- 
plication had been made to the Amin. Then there is an 
admission by the Defendants, that there were those re- 
spectable witnesses who might have been brought for- 
ward ; and the circumstance of their not bringing them 
forward is exceedingly strong, that no such fact took 
place, as that there had been, antecedent to the rn/a- 
nama, the pa)^ment of this sum of money. 

Besides all this, it is insisted that there are some 
circumstances, from which it is to be inferred that this 
payment took place, because it is said, in the first 
place, that at the time when the instalments, stipulated 
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for in the Deed of Compromise, were paid, no mention 
was made of the fact of the large sum of R. 21,000 
not having been paid. Now that is a fact, certainly, 
which at one time weighed with their Lordships, and 
which it appeared desirable to have explained ; and 
explanation is given of the fact by the evidence of 
Ghunsa 7 ft LaL Ghiinsayn Lai is a person to whom both 
the Judge of the inferior Court and the Judge of the 
Sudder Dewamiy Court give credit j both of them have 
stated that they acted upon his evidence, and, therefore, 
they must have formed an opinion that his evidence 
was worthy of belief. And they are much more com- 
petent to form an opinion than we are. This witness 
says, that at the time the payment was made, this conver* 
sation took place between the Appellants and the Re- 
spondent: — “What do you say now about the payment 
of tiie R. 21,000, in cash, mentioned in the document?*' 
The Appellants, in answer, said, It is difficult to pay 
at once R, 21,000. We shall arrange for it, and when the 
money is paid we shall take a receipt.** Therefore, it 
is clear that at tliat time there was mention made of 
the non-payment of the large sum of R. 21,000. The 
Kazi, indeed, as the Appellants* counsel has observed, 
wlicn he is interrogated as to the same conversation, 
says that none such took place. But in estimating 
the value of evidence, the testimony of a person who 
swears positively that a certain conversation took 
place, is of more value than that of one who says 
that it did not, because the evidence of the latter 
may be explained, by supposing that his attention was 
not drawn to the conversation at the time. 

Another circumstance which also had weight with 
their Lordships at one time, is the delay in tho insti- 
tution of the suit. That circumstance is no doubt 
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deserving of consideration. It may have been that 
the Respondent v/as prevented from instituting the 
suit sooner, by delusive and evasive promises made 
from time to time. The mere circumstances of the 
delay in the suit, is a circumstance of some weight, 
but not of any great weight, when we look at the other 
facts of the case. 

Their Lordships are *of opinion, that the burden of 
proof, which lay upon the Appellants, of showing the 
payment of the money, has not been discharged. They 
have given some primd facie evidence of the payment, 
but that has been rebutted by the other evidence in 
the case, and by the consideration, that if it had been 
true, there were witnesses who could have placed the 
fact beyond dispute had they been called. It is not 
likely that the payment of so large a sum, which would 
require, according to the habits of the natives in India^ 
a considerable time to effect, could have taken place, 
without some persons being present, who could have 
proved the facts. Upon the whole, their Lordships 
are of opinion, that the Judgment of the Sudder Court, 
and also the Judgment of the Amin, are perfectly right ; 
and, therefore, that the Decree ought to be affirmed, 

with costs. 
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Namboory Setapaty and others ... Appellants, 

AND 

Kanoo-Colanoo PuLLiAand others ... Respondents:^ 

On Appeal from the Sudder Demanny Adawlui at 

Madras. 

The question involved in this Appeal respected the 

rights of the castes of the Brahmins auA Vaisyas, and 

® Present : Members of Xhe: judicial Committee - 
the Vice-Chancellor Knight Bruce, the Right Hon 
and the Right Hon, T. Pemberton Leigh. 

I r‘7 'e. H. East, Bart., Sir 

Johnston, Knt., and Sir E. Ryan, Knt. 


7th & 8th 
Feb. 1845. 


•Lord Brougham 
Dr. Lushington 
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Suit by cer- 
tain Co»tcitics 
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of the Hin- 
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arose out of a claim preferred by the Appellants, as 
the representatives of the ComatieSy a tribe of merchants' 
and traders residing at Masulipataniy in the Presi- 
dency of Madras^ to have the whole of certain re- 
ligious rights and ceremonies, called soobha asoobha 
(auspicious and inauspicious), performed for them- 
selves and their familes, in their houses, by Brahmins^ 
in the language of the sacred writings, the Sastras 
and the Vedas% 

The Respondents (who were members of the Mantri- 
maha-nady or secret assembly for avenging encroach- 
ments on the rites and rules of caste) asserted that 
the ComatieSy and the whole Merchant class, hav- 
ing for many ages neglected to observe some of the 
ceremonies prescribed for their caste, and in their 
stead adopted other and spurious ceremonies, in con- 
formity with rites prescribed in the Ptiranas {a) and other 
works, had become degenerate, and had so absolutely 
forfeited the privilege they once possessed, that no 
expiation could restore them to their former rights. 

Disputes having for a long time existed between 
the Brah?nins and the ComatieSy concerning the per- 
formance of these ceremonies, and disturbances con- 
stantly taking place on their performance, or the at- 
tempt to perform them, the magistrate of the city of 
Masulipatayyiy in order to bring the question at issue 
before a tribunal competent to determine the right, 
issued an Order, prohibiting the Coynaiies from the 
performance of one of the ceremonies in question, in the 
language of, or according to, the VedaSy until they had 
established their right to do so in a Civil Court. 

In consequence of this Order, the Appellants, Ma^ 


{a) The sacred heroic poems of the HindooSy considered next in 
authority to the Vedas. 
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medy Linghiay Chittoory Veria^ and Namboory Vcncaln 
Das, who were the leading men of the Merchant caste, 
filed a plaint in the Zilla Court of Masnlipatain^ against 
Ka 7 ioo-Colanoo Ramia, Kanoo~Cola 7 ioo Nagana, and 
Casa Condavathoriloo, the Respondents, as members 
of the Maiitri maha-nad. 

The plaint stated, that on the 20th of ^une 1817, 
impediment was made against the Plaintiffs attending 
to the rites prescribed by the Vedas-, and they sued for 
Rs. 600, viz. Rs. 200 as loss and 400 as damages, 
and prayed for permission to perform, in conformity 
to the Vedas and the Sastras, the rites and ceremonies 
of their caste, viz, zipa?iaya?ia (or investiture of the 
sacerdotal thread), marriage, and other soobha and 
asoobha ceremonies, and expressly stated that they (the 
Plaintiffs) all agreed to conform to the special rules laid 
down in the Hmdoo Dharma Sastras, which had been 
approved of and acted on by the Government. 

The Defendants, by their answer, denied the right 
of the Comaties to perform, and the fact of their 
ever having performed, the ceremonies appointed by 
the Vedas ^ they admitted the intervention of the 
magistrate, and stated that upwards of two thousand 
years ago, the Comaties (Merchant caste) adopted the 
customs of the Soodra caste, and some of them be- 
came ^Byri Cornaties: and ^ Bookka; caste people, 
&c. ; the rest of them, amounting to one hundred and 
two (families or tribes), fabricated false go- 
irtuns for thecnselves, and called themselves Nagaram 
Cojnaties, They fabricated a book called ^ Caiuiiaca 
Purana?)i' named the Bhashcara Piaiiooloo-varoo their 
priest, conformed to that book, performed the sign of 
the apa 7 iaya?ia ceremony in a loose manner, and Tn the 
language of the Puraiias-, at the time of marriage, 

50 
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made marriage ceremony in seven days, contrary to 
the custom of all castes whatever, erected ^ prolu^ 
posts, made {nepasctni inoodalod) lumps of dough with 
flour, and got the same divided among them accord- 
ing to their spurious * gotrums,* at midnight fetched 
the pot of water called ^ arivany/ and observed the 
ceremonies for ten days on the occurrence of a birth, 
and fifteen days on the occurrence of a death. In this 
manner the forefathers of the Plaintiffs, the other mer- 
chants, and the Plaintiffs themselves, had got all cere- 
monies conducted for upwards of two thousand years 
past,” They stated instances in which the Plaintiffs, 
or some of them, had failed in previous attempts to 
sustain the right now claimed, and objected to the form 
of the plaint as not sufficiently setting forth the parti- 
culars and nature of the obstruction, for which the 
Plaintiffs sought for compensation, in accordance with 
section iii., Reg. III. of 1802. 

The Plaintiffs filed their reply, in which they insisted 
generally on their right to the performance of the ce- 
remonies in question, but without negativing or rebut- 
ting the specific statements contained in the answer. 
To this the Defendants rejoined. 

Before the filing of the replication, the following 
question was propounded to the Ptindit of the Zill(t 

Court 

“Would it be lawful for the Brahmins to administer 
all the rites, consisting of the soobha and asoohha 
ceremonies to the third caste, viz, Vaisyas^ in the 
language of Vedas, as prescribed by the Dharma 

Sasiras ?” 

The Pundit's answer to this question was as fol- 
lows: “As the soobha and asoobha ceremonies for 

the third caste, viz. Vaisyas, are conformably to the 
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Dharma Sasiraslaid down in the Vedas and Synritis, 
Brahmins may regularly administer them all.” 

The points at issue not being clearly ascertained 
from the pleadings, the parties were questioned in 
open Court, in conformity with cl. 2, s. x., of Reg. XV., 
1816, as lo the precise object of the action, and the 
grounds on which it was maintained ; when the Plain- 
tiffs stated, that their object was, the establishment 
of their right to have the whole of the soobha and 
asoobha rites and ceremonies performed in their houses 
by Brah 7 nins, in the language of the Vedas, and that 
they claimed this right on the ground of the Sastras, 
Whereupon the Zilla Judge submitted the follow- 
ing case and questions to the Hindoo law-officer of the 
Court : — 

A dispute arose in a certain city between the men 
of the Brahmin caste, and those of the Merchant caste. 
The Merchant caste claimed the right of having the 
soobha and asoobha ceremonies performed for them- 
selves and families, in the language of the Vedas. The 
Brahfntns admitted that the Merchant caste originally 
held the right in question, but contended, that they 
had forfeited it, for the reasons stated in the paragraph 

of their answer to the complaint of the Merchant caste ” 

{already stated {a),) ■, and required his opinion on the 
following points : — 

“ First. Whether any, and if any, which, of the 

above acts of commission were expressly forbidden bv 
the Vedas ? 

“ Second. Supposing any of the above acts to be 
expressly forbidden by the Vedas, and supposing a man 
of the present generation had committed that act 
does it necessarily follow, according to the Vedas, that 

Ante , 361. 
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the young son of that man forfeited his right to have 
the upanayana ceremony performed, in the language of 
the Vedas, at the proper age ? 

“ Third. In the same double supposition, does the 
man himself forfeit his right to have the soobha and 
asoobha rites and ceremonies performed for him, in the 
language of the Vedas? 

“Fourth. Supposing any of the above acts to be 
forbidden by the Vedas, and that the man who com- 
mits it, as well as his son, thereby forfeited their right 
to have the soobha and asoobha ceremonies performed 
for them, in the language of the Vedas, does it follow, 
according to the Vedas, that that man and his son 
have totally forfeited their right, and never can redeem 
it by any kind of penance or expiation ? 

“ Fifth. If the right be redeemable, what is the re- 
quisite penance or expiation ? 

“Sixth. Supposing the family of a man of the Mer- 
chant caste has not, for several generations past, had 
the soobha and asoobha ceremonies performed in the 
language of the Vedas, have that family, according to 
the Vedas, forfeited the right altogether, or would it 
be lawful for a Brahmin to perform such ceremonies 
in the language of the Vedas, for that family, upon 
the father of it, in the present generation, doing 
the requisite penance or making the requisite ex- 
piation ? " 

The Pundit returned the following answer to these 
questions : — 

“ From the matter contained in these paragraphs, 
the query of the Court appears to be, whether any act 

is expressly forbidden by the Vedas. 

“ Nothing herein contained is expressly prohibited 
by the and Sastras. The question of the Court 
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implies that the Merchant caste, i. e. Vaisya, who sub- 
sist by trade, have for upwards of two thousand years 
not performed the itpanayana ceremony as prescribed 
by the Vedas^ and that only the sign was performed, 

‘‘ From tills I am led to think, that without per- 
forming the several rites prescribed by the VedaSy the 
upanayana ceremony alone was performed, 

“ No penance is prescribed by the Sastras for per- 
sons who have been performing upanayayia^ from 
generation to generation, except in the case of per- 
sons having the right to upanayana and other cere- 
monies, who have for a considerable time ceased the 
observance of them. If a young man of the present 
generation, or any other person, should state that he 
is completely degenerated, by the non-performance of 
the upanayana and other ceremonies, and express a 
desire to be regularly purified, the expiation shall be 
appointed by not less than three BraJunhts \ a greater 
number is not forbidden by the Sastras^ conse- 
quently Brahmins may appoint such expiation as they 
shall deem fit. UpanayaJia and other ceremonies are 
expressly prescribed by the Dharma Sastras to be 
performed in the language of the Vedas. I am, 
therefore, of opinion that Brahmins may lawfully per- 
form them. 

*‘The Court have put the (juery to know what 
is the expiation, I have not stated it now, as it is 
impossible to know what may he appointed according 
to the best judgment ot pious Brahmins.^* 

The Court being dissatislied with this answer, re- 
ferred the case to the Pundit for re-consideration, 
who returned the following further answers: — 

To the first question he answered, Not one of 
the above acts is forbiddcri h)' the l^cdas.'* 
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Second. " Those acts not being expressly prohi- 
bited by the Vedcis^ it follows that no ancient right 
can be forfeited by the performance of them-” 

Third. '*The man himself does not forfeit any 
right, and for the reasons stated in the foregoing 
answer.” 

Fourth. ” I am of opinion that even if a man's 
family, from generation to generation, have commit- 
ted acts forbidden by the Vedas, yet may he have 
the ceremonies performed regularly, through the 
means of the expiation prescribed by the Dharma 
Sastra^** 

Fifth. ** If a right be utterly forfeited, as in the 
case of a family having for generations been joined' 
to another caste, there is no expiation. With respect 
to the Merchant caste people in this instance^ it 
appears from the above case that they have the right 
of upanayana and other ceremonies ; and, therefore, 
it does not appear that any expiation is required by 
the Dharma Sastra^'^ 

Sixth. “ The soobha and asoobha ceremonies, con- 
sisting of garbha-dhana, and upanayana, &c., is pre- 
scribed by the Vedas and Sastras, and, therefore, 
the Brahfnins may perform the upanayana and other 
ceremonies regularly in the language of the Vedas for 
the Merchant caste.” 

On the subsequent day, the Pundit presented the 
following additional answer to the sixth question pro- 
pounded by the Zilla Judge : — 

** In the queries put by the Court regarding the 
dispute between the men of the Brahmm caste and 
those of the Merchant caste, my answer then given 
to the sixth question was too brief j I, therefore, now 
write explicitly. 
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'■ Even if a family of ihe Merchant caste had for 
many generations ceased to observe the soobha and 
asoobha ceremonies, prescribed by the Vedas, the mem- 
bers of that family (in the present generation) would 
not have utterly forfeited their right to resume the ob- 
servance of those ceremonies. 

“ If a member of that family in the present gene- 
ration should be desirous of resuming his ancient 
rights, it is laid down in the law, that upon his being 
purified by a Brahmin, the soobha and asoobha cere- 
monies, prescribed by the Vedas, may be performed for 
him. 

“It appears from the above case, that the Merchant 
caste have been performing upa 7 iayana from genera- 
tion to generation ; and, therefore, I am of opinion 
that, according to the Vedas and Sastras, Brahmins 
may lawfully perform the soobha and asoobha ceremo- 
nies for the Merchant caste without purification being 
at all necessary." 

Evidence was tendered on both sides, but the Court 
was of opinion, that it was unnecessary, as no dis- 
tinct act of injury having been alleged to have been 
committed by the Defendants, the Plaintiffs could 
not be permitted to produce evidence that they had 
sustained injury j and with respect to the facts alleged 
by the Defendants, it has so happened that every 

object has been attained at once by assuming them 
to be proved.” 

On the 'Z']\.\\ oi June 1818, the Court pronounced its 
Decree, whereby it was declared, that the people of the 
Comaties caste might lawfully have the soobha and 
asoobha ceremonies performed in their houses, and in 
the language of the Vedas, by Brahmins^ and that 
whosoever should hereafter interrupt, or attempt to 
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interrupt, the performance of any of those ceremonies, 
in the manner aforesaid, would be liable to be pro- 
ceeded against, for resisting a Decree of Court; and 
he directed each party to bear their own costs. 

From this Decree, the Defendants appealed to 
the Provincial Court for the Northern Division of 
Madras^ complaining that the Zilla Judge had passed 
it against them, without examination of the evidence 
tendered to prove the customs practised by the 
Comaties, and also alleging, that as the opinion of 
the Hindoo law-officer was only partly in favour of the 
Comaties, the Zilla Judge should, conformably to cl, i, 
sec. xvi., Reg. III., 1802, have referred it for confir- 
mation, to the Hindoo law-officers of the higher 
Courts ; and they prayed, therefore, that the Court 
would, agreeably to sec. xviii., Reg. IV, of 1802, 
permit them to file their documents, and hear their 

witnesses, and to reverse the Decree. 

Pending the appeal, Kanoo-Colanoo Nagama^ one of 
the original Defendants, died, leaving the Respondent, 
Kanoo-Colanoo Chandrapa^ his son and heir, a minor, 
who was admitted to prosecute the appeal j and about 
the same time, the Defendants, Caza Condavathoriloo 
Yasooloo and K.a7ioo~Colanoo Ratnia^ died, leaving 
Caza Naghcswara Sotnayazooloo and Kaiwo-Colanoo 
Pxillia, their respective heirs, surviving, who were also 

admitted to prosecute the appeal. 

On the 27th of May, the Provincial Court ordered 

the record to be returned to the Zilla Judge of 
Masulipataxn, with precept, requiring him to receive 
the documents, and examine the witnesses, and re- 
transmit the record, with the evidence so taken, to the 

Provincial Court, 

In pursuance of the above Order, Mr, H, Vibart, 
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who was then the Judge of the Zilta Court, pro- 
ceeded to take tlie documentary and oral evidence, 
tendered on the part of the Plaintiffs and Defendants, 
For the Plaintiffs, certain documents were tendered, 
purporting to come from the chief priest, and from an 
assembly of learned men, to one Kaya Naikooloo^ and 
from an assembly of learned men at Giintoor to a like 
assembly at ATasiclipatani, and a mandate from the 
chief priest to one ATamedy Vcnkia ; setting forth and 
alleging the right of the Vaisya^ or third class, to the 
performance of the ttpanayana according to the Ve- 
das, and commanding the performance of that cere- 
mony in accordance with the Vedas. They also 
produced twelve witnesses: one a Purohita or family 
priest, and a person employed in the priestly office, 
a Pundit, a shopkeeper, a servant, an agraha7ndar , 
(or inhabitant of a village held in proprietary right 
by a Hrahmin,) and six persons professing the trade 
of begging, and obtaining their subsistence from 
yiiains (honorary gifts) or alms. These witnesses were 
called chiefly to prove the right of the Plaintiff’s go* 
trian, or tribe, to exercise the privileges of the Vaisya 
class, and to perform and to have performed the 
itpanayana and the soobha and asoobha ceremonies. 

The Defendants produced documentary proofs, 
consisting of the proceedings of their caste, concern- 
ing the improper performances of the ceremonies by 
the Plaintiff's gotrum, and the means taken to pre- 
vent their profanation. They also produced various 
letters to prove that the mode of address adopted by 
the Plaintiffs was inconsistent with their being on an 
equality with the people of the Defendants’ caste; 
and they examined twenty-four witnesses, including 
priests. Pundits, Gtmiashtas, heads of the assembly 
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and of the Defendants' caste, tradesmen, mecha- 
nics, and persons obtaining their subsistence from 
7 naiiiams\ all of whom deposed to the nature of the 
customs observed by the Plaintiffs, at their marriages, 
being in accordance with those described by the 
Defendants in their answer ; that the Plaintiffs were of 
a gotrinn or tribe distinct from the Defendants, having 
degenerated from their caste, and that they were not 
entitled to perform, nor were they in the habit of 
performing, the ceremony of upaiiayayia^ or the soobha 
and asoobha ceremonies in the language of, or accord- 
ing to, the Vedas and Sasiras, 

The evidence thus taken was transmitted by the 
Zilla Court to the Provincial Court of the Northern 
Division, and, having been read, a motion was made 
on the part of the Defendants, to refer the questions at 
issue for the opinion of the Pundit of the Provincial 
Courts. 

On the 24th of August 1827, the First Judge of 
the Provincial Court for the Northern Division deli- 
vered in the following draft minute of Decree : — The 
object of litigation in this cause being of considerable 
importance, as involving the rights of caste of the 
DraJunins and Banians, I am of opinion that it will 
be of advantage, that the Provincial Court, previously 
to coming to a decision upon the merits of the cause, 
should have before them the correctest information as 
to the bearings of the Hindoo law upon the question 
at issue, and for that purpose, that the motion of 
the Appellants, praying that the questions proposed 
for the opinion of the Pundit of the Zilla Court, in 
this cause, should be submitted to the of the 
several Provincial Courts, should be compiled with. 

The Third Judge was precluded from giving an opi- 
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nion in the Provincial Court, inasmuch as the original 
Decree had been passed by Iiim when Zilla Judge, and 
there being a difference of opinion between the First 
and Additional Judge on the subject of proposing 
the questions to the Pundits of the several Provincial 
Courts, it was ordered, agreeably to sec, ii., Regula- 
tion XV, of 1802, that tlie opinion of the First Judge 
be admitted, and the questions be transmitted to the 
Registrars of the several Provincial Courts. 

To the questions so transmitted, the following an- 
swers were obtained from the Ptmdits of the four Pro- 
vincial Courts : — 

First Question. “ Can the Prah^nhis properly per- 
form all the soobhd and cisoobliu ceremonies for the 
third or Vaisya caste with the Veda mantras, accord- 
ing to the Dhar??ia Sastra 

First Answer. As it is authorised in the JOharma 
Sastra that all tlie soobha and asoobha ceremonies may 
be performed for the third or the Vaisya caste, accord- 
ing to the Veda, the Brahmins may perform the ce- 
remonies according to the Veda for the Vaisyas, wlio 
have had no interruption in the performance of the 
ceremonies of the Vedas*** 

(The further statement of the nature of the dispute, 
and the queries submitted to the Pundits of the Provin- 
cial Courts were the same as those already put to the 
Pundit of the Zilla Court (a).) 

Vanhamamedy Narraina Sastrooloo, the Northern 
Provincial Court's Pundit, returned the following an- 
swer : — 

First. “The ceremonies mentioiied in the case, viz., 
prolnslumbaloo, or posts, napasani moodaioo, or lumps 
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of dough, arivany, or sacred water, &c., not being pre- 
scribed by the Vedas to be performed on the occasion 
of marriage, the said ceremonies are not consistent 
with the Vedas,^^ 

Second and Third, The man of the present gene^ 
ration having, by performing the marriage and upana- 
yana with the observance of the foregoing ceremonies, 
which are contrary to the Vedas^ forfeited his right; 
his* young son can have . no right to perform the 
upayiayana newly according to the rule contained, in the 
Vedas,^^ 

Fourth, *' If a man whose ancestors had from the- 
beginning observed the ceremonies of upanayana, &c., 
prescribed by the Veda^ had not had the ceremony of 
npanayana performed for himself at the proper age, and 
wished to perform it at a subsequent period, he should 
perform the penance called the vratea stomum, and per- 
form the 2cpa?iayana according to the Veda : thus it is 
stated in the work by Vignyaneswara : — 

“ The Dharma Puniialoo prescribes penance for a 
man whose grandfather and father did not perform the 
npanayanay but penance is not granted tp those whose 
ancestors beyond the grandfather, did not perform the 
soobha and asoobfia ceremonies j but as the present man, 
who has not had the ceremonies prescribed by the 
Veda from the time of his ancestors, and his son, 
relinquishing the rishi go trams {d), follow the invented 
gotrumSy and perform the ceremonies prescribed for the 
observance of the Vufzeda caste people, according to 
the Camiiaca Puranayyiy they are not entitled to any of 
the two descriptions of penance mentioned above, and 
consequently have totally lost the right of performing 


(^7) A gotrum or family \Yhich bears the name of Ri^hi (a saint or 
holv personage), from whom the descents is traced. 
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the ceremonies in the language of the Vedas, and they 
cannot redeem it by any kind of penance, 

“ Va£fiyawa/kya in Vigny ayieswara. The Brahmins 
ought to perform the ceremony of upayiaya^ia within 
the age of sixteen years, the Cshatriyas within the age 
of twenty-two years, and the Vaisyas within twenty- 
four years ; should they exceed the above period 
respectively, he forfeits the Brahyninical thread, and tlie 
right to perform the ceremonies in the language of the 
V edas ; if he performs the penance called the vratea 
slommn, he will obtain the right of performing the cere- 
mony. Dharfna Prashna says, that the man whose father 
and grandfather have not the ttpanayana, is equal to the 
murderer of a Brahmin, and forfeits the right to the 
ceremonies, but is entitled to penance if he wishes it.'* 

Fifth, Persons who have not had the upanayana 
since many generations, according to the Veda,\\By^ 

not any kinds of penance, for the reasons stated in the 
fourth answer." 

Sixth. A.5 the descendants of the 'Vajiedor caste 
have not performed the Veda ceremonies since many 
generations, they have totally lost the right of per- 
forming the soobha and asoobha ceremonies in the 
language of the Vedas; and from the fourth answer 
it may be understood that the man of the present ge- 
neration belonging to that family has no penance, and 
it is not consistent with the law that the Brahmin 
should perform the ceremony for such a man/' 

The PtnidU of the Provincial Court for the Centre 
l^ivision of Madras, having had the same questions re- 
ferred to him, returned the following answer: 

"The Brahmins ought not to perform the ce- 
remonies in Llie language of the Veda for the 
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To which he subsequently added a further answer, 
and stated that in his opinion the Judges ought to pass 
a decision, awarding that the Comaties are to continue 
to perform their religious rights according to the rules 
laid down in the book called Puranam^ as are at pre- 
sent observed by the corrupt or degenerate Vciisyas or 
Comaties and others. 

The Pundits of the Provincial Court for the Southern 
and Western Division of Madras returned answers to 
the same effect. 

On the 28th of Ju 7 ie 1828, the Provincial Court, 
consisting of the second and the Additional Judge 
(the First Judge being dissentient), passed a Decree, 
affirming the Judgment of the Zilla Court, but without 
costs. 

The present Respondents filed a special petition of 
appeal to the Sudder Dewanny Adawlut of Madras^ 
which the Court, pursuant to Regulation XV., i8i6, 
sect, iv., cl. 4, allowed. 

The Appellants neglected to 'put in any answer to 
the Respondents' special grounds of appeal, in the 
Sudder Dewanny Adawlut, whereupon that Court ulti- 
mately ordered, that the appeal should be heard ex- 
parte, and on the 25tb of March 1833 Sudder De- 
wanny Adawlut pronounced the following Decree 
“ The case of the original Plaintiffs lies in a narrow 
compass; they claimed the privilege of performing 
certain religious ceremonies which, they averred, were 
authorised by the Vedas*, Their right to perform 
them is defended by the Zilla Pundit alone, 

‘'The Court of Sudder Adawlut having maturely 
weighed the evidence produced, and considered the 
unbiassed and concurring opinions of the four law- 
officers of the Provincial Courts, entertain no doubt 
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as to tlie correctness of their exposition of the Hindoo 
law. 

The Court of SudcieT j^cfaw/ulj therefore, determine 
to reverse the Decree of the Provincial Court of Ap- 
peal in the Northern Division, and the Decree passed 
by that Court is hereby reversed accordingly :** the 
Plaintiffs to pay all costs in the three Courts. 

Form this Decree the present Appeal was brought. 

Mr. Wt£-ra7n, Q. C., Mr. yackso7i, and Forsyth, 
for the Appellants. ' 

This case is of considerable importance, affecting the 
rights of a very numerous class in India, to exercise 
what they conscientiously consider to be a very grave 
religious duty — that of perlorming, or having performed 
for them, religious ceremonies in the language ol the 
Vedas, According to the constitution of the Hindoo 
society in India, as prescribed by Mejiu, (Inst, oi Menu, 

p. 6, plac, 31, p, i^,plac* gi . i Flphinsto?ie*s India, 
23,) they are divided into four chief classes or castes; 
first the Brah^nms, of which division are the priesthood ^ 
second, the Cshatriya, or military class ; third, the 
Vaisya, or trading class ^ and the Soodra, or servile 
class. The first three classes are declared to be dwija- 
tivam (twice born), and entitled to have the soobha and 
asoobha ceremonies performed by the Brahnims on 
their behalf, in the language of the Vedas, The Soodras 
are not entitled to this privilege. These religious 
ceremonies are laid down, and their great importance 
explained in the Institutes of Menu, (2 Chap. pi. 38 
& 39. I Blphinst07ids India, 71, 77,) The Appellants 
are Co7naties, a subdivision of the Vaisya class, and are 
bound, to preserve caste, to perform these ceremonies 
in the language of the Veda$, having, of course, a Brah- 
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to assist them ; and the simple question is, have the 
Brahmins a right to interrupt them in the performance 
of their religious exercises? No party in has a 

right to interrupt another in the performance of a mere 
religious duty. (2 Strange's Hindoo Law, pp. 261, 2, 3, 
5.) It is said by the Brahmins^ and insisted by the an* 
swer of the Defendants, that the third caste have ceased 
to exist in this Cali ytig, or Iron age ; and, moreover, 
if they did exist, the Cofnaties have forfeited all right 
to the exercise of these ceremonies, by the adoption of 
impure customs. Neither of these objections can be 
sustained. The Vaisya caste still exist. Their rights 
are recognised and provided for by all the authorities in 
force in India. (The Mitacshara by Colebrooke, p- 291 ; 
the Baya-bhaga by Colebrooke, p. 145 1 Dattaka 
Chandrika, 55.) There was satisfactory primd facie 
evidence in the suit to prove that the Comaties of the 
present day are, by reputation, of the Vaisya caste, 
and they are so recognised by recent writers on /«- 
dia, {^BuchanaUy on the Mysore^ p. 259; Steele on the 
Laws and C.ustoms of the Castes at Bombayy^* 
Professor Wils07i's Catalogue of Mackenzie's Col- 
lection of MSS., vol. 2, pp. 109, ii 7 j ^ 33 *) ^ 

loose performance of the religious ceremonies does 
not deprive a man of the privileges of his caste. 
(Professor Wils 07 i's Lectures at Oxford in i 84 o, 
p, 8.) — [Lord Brougham'. The Hindoo law is so 

highly ceremonial, that it may be considered, that the 
performance of it in a loose manner is no performance 
at all.] — In the present case we do not seek to 
compel the Brahmms to perform these ceremonies. It 
does not affect any question of civil right. All we 
seek for, is a declaration of the Court, that the Brah- 
mins were not to interrupt us. The Courts exceeded 
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their jurisdiction in deciding that we had no right. 
If the Brahmins choose to exclude one of their fellows 
for having forfeited caste, and were to exclude him 
from commensality and the enjoyment of ordinary civil 
rights, a Court of Justice might have jurisdiction to 
entertain the question whether they were justified in 
depriving him of a civil right. JVha?ice v* HureeratH 
Dhoolubh (a) ; but this case is merely a question of re- 
ligion, introducing no infraction of civil right. The 
Court should have simply declared that we were to be 
protected from interruption in our performance of the 
ceremonies. — (Lord Brougham’. In the nature of what 
is called in Scotland a declaratory action.] 

The Decree of the Sudder Court cannot be main- 
tained, It proceeded wholly on the opinions of the 
law-officers of the Provincial Courts, which were 


given upon a statement of the case extracted by the 
Zilla Court from the Respondents' answer, and is not 
binding on the Appellants. By clause 3, sec. x., of the 
Madras Regulation XV. of 1816, it is enacted, that ‘'the 
Court shall consider and record the point or points to 
be established, respectively, by the Plaintiff or Appel- 
lant, and by the Defendant or Respondent, and shall 
proceed to take the evidence which may be adduced 
by either party upon such points, in the manner 


prescribed by the rules in force.” And, by the 
4th clause, it is further enacted that, ” in like man- 
ner, if proof shall be required on any other points 
in the course of the trial, such points shall be re- 
corded on the proceedings, and the proper parly 
shall be called upon for the requisite evidence” 
This Regulation has not been observed by the 
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Courts, The point at issue was not clearly ascertained 
by the pleadings, nor did the Court record any point 
to be established : it is, therefore, a fatal objection to 
the competency of the suit. Srimzit Moottoo Vijaya 
Raghctnadha Gowery Vallabha Perria W^oodia Tavei^ 
V. Rany Aziga Moottoo Natchiar {a). The Provincial 
Court sent the case back to the Zilki Court to take 
evidence, but did not, as required by the Regulation, 
define the points. The Stidder Court acted upon the 
opinions of the Pundits^ and the opinion of the Pundits 
was formed upon a state of facts derived from the in- 
formation of the opposing party. The Court had no 
right to use evidence, unless it was evidence given 
upon an issue formally propounded. What the Court 
ought to have done was— First, to liave followed the 
Regulation \ not to have looked at any evidence inde- 
pendent of it. Secondly, when they had got the evi- 
dence, they should have framed a case for the opinion of 
the Pundits . — [The Right Hon. Dr. Lushington\ I'he 
mistake is, that the Judges make the first a question Of 
law and not of fact— -whether the Defendants were origi- 
nally entitled j the next question is, whether such a right 
could be forfeited j and the third, by what circumstances, 
and then bringing in the facts. Instead of tliat, you have 
a state of facts which is neither admitted or proved,] — 
Nothing can justify a departure from the Regulation. 
The whole proceedings are irregular. 


Mr. Burge, Q, C., Mr. J, Lloyd, and Mr. 
Edmund F. Moore, for the Respondents. 

By the Madras Regulation III, of 1802, sec. xvi,, 
cl. I, jurisdiction is given to the Courts in India, and 
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consequently the Appellate Court here, to entertain suits 
regardingr succession, inheritance, marriage, and caste, 
and all religious usages and institutions. This disposes 
of the Appellants' objection to the competency of the 
Court below to entertain the suit ; but even if that ob« 
jection were tenable, it should have been taken in the 
Court below. The Appellants cannot withdraw from 
the Appellate Court, the cognizance of the very ques- 
tion, which they submitted to the subordinate Court. — 
[The Right Hon. T, Pe^nberton Leigh : Have the Courts 
in India the power to decide a right merely in the ab- 
stract?] In Sri Sxmkur Bharti Swami v. Sidha Lm- 
gayah Charanti (<2'), damages were laid and assigned. 
No opinion was expressed by your Lordships upon 
that point. It was remitted to Ipidia, with a prelimi- 
nary declaration for the Court to determine, in the first 
place, whether an action would lie by a grantee against 
a person not possessing a grant, assuming to be carried 
crosswise in a palanquin. 

The next objection is, that the evidence was impro- 
perly taken. By sec. xviii., of Regulation IV., 1802. 
it is left to the discretion of the Court to supply with 
evidence anything which might be wanting. — (Lord 
Brougham', Regulation XV. of 1816, sec. x., cl 3 
and 4, is peremptory, that the Courts shall not con- 
sider any evidence, till they have the points properly 
raised.] — Neither can the objection, that the PundiVs 
opinions were improperly received, as being formed 
upon an assumed state of facts, be sustained. We have 
establislied by evidence, deviations, on the part of tlie 
Appellants' tribe, from the religious ceremonies pre- 
scribed by the Yedas, and the opinions were, that tlie 
effect of tho.se deviations was to ileprivt: them of the 
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right they claim. Upon the merits, it is clear from 
the evidence adduced, that the upanayana has not 
been duly performed, by or for the ComatieSy for many 
generations, and that the religious ceremonies used by 
the Comaties of the Appellants^ tribe were so performed, 
as to render them impure and of no efficacy. That 
being so, according to the Hindoo law, as correctly ex- 
pounded by the PunditSy the Appellants' tribe are not 
entitled to the privileges of the VaisyaSy claimed by 
their plaint, and ought not to be permitted to exercise 
the ceremonies therein specified. 


Lord Brougham; 

Before stating what the Judgment of their Lordships 
is, it is necessary that I should, upon two points, guard 
it from the possibility of misconstruction. One of 
those points is exceedingly important in this case, and 
with a view to the merits of cases of this description. 
The other is of equal importance in a more general 
view, with reference to other proceedings and other 
cases at large. 

In the first place, their Lordships wish to guard very 
carefully against its being supposed, that in what they , 
are about to do, namely, to reverse all the previous 
decisions, that is, of the ^illa Court, the Provincial 
Court, and the Stidder Dewanny Court, they give any 
opinion whatever upon the question, whether those 
Courts had a right to proceed, or had jurisdiction to 
proceed, to the determination of the question, as a 
matter of law merely. Whatever the inclination of 
their Lordships* opinion maybe, that not having been 
the subject of argument, of discussion, or of decision 
below, they do not consider that upon that point they 
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are entitled, or that they are called upon, to give any 
judgment, and they gladly withdraw from it. 

Tlie other point is with respect to the operation 
of that most beneficial Regulation, XV. of 1816, 
sec. x.^ c* 3* which I would add clause four, for 
that is even stronger and clearer than the third, 
showing distinctly that it is not directory, but man- 
datory and imperative. Holding the Regulation, ge- 
nerally speaking, but especially that part of it, with 
which we are more particularly dealing here, to be a 
most wholesome and beneficial Regulation, recjuiring 
to be most zealously guarded and most carefully kept 
in view, and if possible extended, as f hope it may 
be, to the other Presidencies {a), (but that is my own 
private opinion merely,) it would be highly inexpe- 
dient that any doubt should exist of the determina- 
tion of their Lordships on all occasions henceforth, 
as on all occasions hitherto, (and I allude particularly 
to a Judgment which was pronounced last June 
by my right honourable colleague, Dr. LushingtoH^') 
to abide by and support that Regulation. Nothing, 
therefore, to be done to-day, is to be taken, as in any 
way impeaching, or as doing otherwise than showing 
forth and testifying the high respect for that Regula- 
tion, which their Lordships continue to feel. 

Having made these preliminary observations, I have 
only further to state the opinion of their Lordships, 
m which we all agree, and in which we have the con- 
currence of the able and learned persons who are the 
assessors of their Lordships in these Indian cases 
that their Lordships think fit to determine that the 

(/2) This Re-uiation applies to Ma.fyas only. 

(d) Snmut Moottoo Vijaya Raghanadha Gowery Perria Woodia 
J aver r'. Ran^* Anga Mnottoo Natcliiar. A?t/r, p. 278. 
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Plaintiffs not having, in their opinion, alleged any 
case of injury done to them by the Defendants, upon 
which they were entitled to go into evidence, and not 
having, therefore, established any case for damages in 
their suit against the Defendants, no question re- 
mained but of a mere declaration of a right to per- 
from certain religious ceremonies^ that if the Courts 
below had jurisdiction to proceed to the determina- 
tion of that question in this suit (upon which their 
Lordships guard themselves in their Judgment, as well 
as in the prefatory observations which I have made, 
against giving any opinion), the Plaintiffs have not 
produced sufficient evidence to establish such a right ; 
that, under these circumstances, all the Decrees, 
therefore, ought to be reversed, and the plaint dis- 
missed (the reversal by the Siidder Court amounts, 
in fact, to a dismissal of the plaint); but it is not, as 
it ought to be, a dismissal without costs ; and that 
this decision should be without prejudice to the ex- 
istence or the non-existence of the right claimed by the 
Appellants, in any other suit, in which such a ques- 
tion may be properly raised. 

It is fit that I should add, in order to prevent all 

mistakes, and all applications to us, henceforth, on 
the subject, that the result of the decision of their 
Lordships clearly is, that all the costs of each party 
must be borne by that party, both in the Zilla and 
Provincial Courts, and the Stidder Court, and here. 
We do not deny that there is a right to give costs 
in the way in wliich the Sudder Court gave them ; but 
we do not think that this was a case for it. There is 
also, no doubt, a right here to give costs to the party 
supporting the Decree ^ but it is very rarely done. 
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The Mokuddims of Kunkunwaoy ... Appellants, 

AND 

The Enamdar Brahmins of Soorpal Respondents,^ 
On Appeal from the Siidder Dewayiny Court at Bombay, 


This Appeal arose upon a 
boundary. The land, the subject 
the Appellants, the Moktiddhns 


question of disputed 
of litigation between 
(proprietors) of the 


village of Ktinktinwady, in pergunna Jumctindi, in 
the Presidency of Bombay, and the Respondents, 
the Brahmins of the enam (revenue-free) village of 
Soorpal, in perguniia Gotta, in the same Presidency, 
was a small gudda or island called Goheshwar, which 
had been formed by the river Krishna, dividing itself 
from its original channel, into two branches, each 
branch running a short distance in a semicircular 


course, until the two again formed a j»mction, 
thereby enclosing the island in question. At what 
time the course of the river became so altered did 


not appear. 


Present : Members of the yzidicial Cojnmittee , — The Lord Pre- 
sident, (Lord WhamclifTe), Lord Brougham, the Vice-Chancellor 
Knight Bruce, and the Right Hon. Dr. Lushington. 

Privy Counc\\]oTS,~Assessors,Sir E. H. East, Bart., Sir A 
Johnston, Knt., and Sir E. Ryan, Knt. 


T^- a boundary, confirm, 
ScTnble. This Court will not encourage a mere obiectio 
does not affect the substantial merits of the case ^ 


13th & 14th 
June 1845. 

An award 
made by a 
Punchayet, 
settling a dis* 
puted boun- 
dary to land 
forming an Is- 
land, claimed 
by the inha- 
bitants on the 
respective 
banks of the 


circumstances, 
set aside, as 
having been 
made con. 


trary to the 
provisions of 
Bombay Re- 
gulation VII. 
of 1827. 

The deci- 
sion of the 
Sub-Col- 
lector, ap- 
pointed by the 
Government 


to settle the 
boundary, an- 
nulling the 
on Appeal. ** 
of form, that 
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The dispute between the two villages, respecting the 
boundary line which passed through this island^ had 
been going on for several centuries. It appeared that 
the exact quantity of land in dispute, consisted of one 
and three-quarters chawurSy and twelve and three- 
quarters tanks (equal to 80 acres). Both parties 
admitted that the true line of boundary would be 
defined by the course of what was formerly called 
the yukhur Surety or stream, flowing through the 
island, but this stream had long since been choked 
up by earth and sand; and the two villages were 

at issue upon the question of what was its true 
course. 

In the year 1833, orders were issued by the Principal 
Collector and Political Agent of Zilla Dharwary in which 
Zillay both the pergunnasoi /u 7 ncundi Gotta were 
situated, to the Ma^nlutdar (revenue officer) of the 
talook Indiy in the same Zilla^ to institute an inquiry 
into the matters in dispute, between the two villages, 
respecting their boundary, and at his instance, both 
parties agreed to refer the question to the decision of 
a Punchayet or Court of Arbitration, consisting of the 
Zemmdars of the two pergunnaSy in all nine individuals, 
who were to repair to the island, and make their award. 

Accordingly, on the 7th of Nove 7 yiher 1833, certain 
instruments were entered into on the part of the Ap- 
pellants and Respondents, by which they agreed to 
abide by the decision of these nine individuals, four of 
whom belonged to the pergimna of the Respon- 
dents, and five to the pergnnna of the Appellants. 
These instrumentn consisted of a deed of submission, 
executed on behalf of the Respondents ; a similar deed 
executed on behalf of the Appellants; and a joint 
deed executed on behalf of Iiis Highness, tlie Row 
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Sahebj the proprietor of Jumcundi^ and on behalf of 
the Appellants and of the Respondents ; and the words 
of each instrument were, " We shall abide by what- 
ever decision the above-mentioned nine individuals 
will pass/* 

Some parol evidence was entered into, and certain 
documents (including several plans of the locality of 
the property in dispute) were produced on behalf both 
of the Appellants and Respondents. 

The F^iiiichayety however, took no steps towards 
deciding the case, and on the 20th of December 
1833, a report was made by the Ma?nlutdar of the 
talook to the Collector and Political Agent of Dhar* 
war, calling his attention to the importance of the 
case, and urging that a settlement of the question 
should be hastened* Some directions appeared to 
have been given towards this purpose, but nothing 
was done by the Pu 7 ichayet, and after a long delay, 
1835, one of the nine referees being then ill and 
unable to attend, the Principal Collector and Political 
Agent of Dharvear directed the Assistant-Collector, 
Mr. Ba^^etty to proceed to the spot and pass a decision 
on the question. This was communicated by the 
Principal Collector and Political Agent to the Ma^n^ 
lutdar of the talook 

On the 3rd of July 1835, an Order was made by 
Government, for Mr, ShazOy the Sub-Collector of Ba- 
^ulcote, to proceed to the spot and settle the dispute, 
thus substituting him in the place of Mr. Bazett ; and 
Mr. Shaw at once proceeded to the spot ; but before 
any decision was come to by the Punchayet, one of 
the nine arbitrators died. 

The Puiichayct made an award on the ist of August 
1835, This award noticed that the villages of Soorpal 
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maintained that their boundary extended as far as 
the Jukhur Sarel, and that the villagers of Knnkun~ 
wady maintained their boundary to be as far as the 
other side of the Krishna river, close by the village 
of Soorpaly as far as the temple of Sri Buleswara, 
It then noticed certain evidence which had been given, 
but did not purport to decide the question upon 
any evidence produced, on the one side or the other, 
but stated the ground of the decision as follows:— 
“ It appears, on examining the land in dispute be- 
tween the two villages, that from the branching of the 
holy r\\GV Krishna, to its being joined to the sea, there 
are several villages on both sides of the river, but 
it does not appear anywhere that the boundary of a 
village on one side is intermixed with the boundary 
of another village on the other side. Such being the 
case, therefore, it is contrary to the known usage of 
the country, that the villagers of Soorpal should dis- 
pute with regard to land on the front of the Krishna 
river on the western side, and in like manner it is 
wrong for the villagers of Kunktmwady to say that 
their boundary extends as far as the temple of Bules^ 
warn* Under these circumstances, the claims set up 
by the villagers of Ktinkunwady and the villagers of 
Soorpal have been set at nought, and it is hereby de- 
cided as follows : — That the great holy river of Krishna 
runs from the front of the village of Toopchte^ and then 
breaks forth from the south to the eastward. Now 
the villagers of Kunktmwady should confine their 
boundary to the west of the said river as far as the 
law-water-mark in the months of Magh and Phagoon 
(the two months in India in w'hich the water in the 
river descends to a particular mark), and the villagers 
of Soorpal should confine their boundary on the east 
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of the said river. In this manner, neither the villagers 
of one nor of the other should clain:> their boundary 
beyond the edge of the river on each side/’ 

Prior to the publication of this award, the inhabit- 
ants of Soorpal presented a petition to Mr. Sham^ 
wherein they complained that the arbitrators were 
under the influence of Gopal Row Saheb^ the proprie- 
tor of the jumeundi, and stated that they were then 
kept in the place of Ku?ikitnwady, where no one had 
the courage to go and speak to them. Under these 
circumstances/’ they proceeded, “we will not agree to 
any decision they may pass. We have already sub- 
mitted all our papers and documentary evidence to the 
Government; therefore let the investigation be had in 
your honour’s presence.” 

On this petition the following Order, bearing date 
the 5th of A.^igust 1835, was made: — *‘The petitioners 
are hereby informed that the members composing the 
JPitnch (or Court of Arbitrators) are present here, and 
have passed their decision by writing on the spot, 
as was written in the razi-nama. It is. therefore, re- 
quisite to be ascertained whether the petitioners are 
disposed to agree to abide by the said decision, or not. 
If the petitioners agree to the same, then let them act 
accordingly ; but if the petitioners do not agree to the 
same, the whole of the papers, and documents, and 
the proofs of the enjoyment, &c., shall be duly ex- 
amined, and a decision thereon will be passed by the 

Jd^uzzoor , the decree thereof will be delivered to 

the parties.” 

On communicating the above to the parties, the 
inhabitants of Soorpal said they were dissatisfied 
with the decision of the Punch, according to which, 
however, the inhabitants of Knnkunivady appeared 
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ready to act. Consequent upon the dissatisfaction ex-> 


of it was ordered that' 

KUNWADY a decision should be passed, after further investigation,! 
^heEnamdar the presence of the authority* 

^SoorpTl August 1839, Mr. Shaw made hrs Deereej 

in which he stated, that he had read the Punchayet 
proceedings, and considered the decision of the Pun- 
chayet to be an unfair one : be stated also that he 
considered the Punchayet had been nullified; and 
decreed as follows: — “That the villagers of Soorpal 
should hold and enjoy the land beyond the Jtikhur 
Sard, and the village of Kuiikunwady in like manner 
to enjoy the land on this side of Jukhur Sard*' 

The Appellants appealed from this Decree, to 
the Sudder Demanny Adawlut of Bombay, and filed 
their grounds of appeal on the igth of November 

*835- 

The Respondents, in their answer, submitted that 
the razi-namas originally entered into between them 
and the villagers of Kunkunwady were invalid, accord- 
ing to the provisions of Reg. VII., sec, iii., cl. i, of 
1827, inasmuch as no time was limited for the Pun» 
chayet coming to their decision ; they moreover urged 
that the deed of submission had become invalidated, 
by reason of the death of one of the arbitrators, 
named on their behalf, pending the award. 

The cause came on to be heard before Saville Mar- 
riott, Esquire, the senior Puisne Judge, on the 28th 
and 29th days of Jxdy 1836, who after observing 
that the proceedings in the lower Court did not appear 
in all respects in precise judicial form, but as this de- 
fect would not affect the substantial merits of the 
case, the Court availed itself of the authority vested 
in it by Regulation XVII., 1827, sec, xxxiv., cl, 2, to 
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admit the same, recorded his opinion in tlie following 
terms : — 

The opponents in the southern bank of the 
Krishna river claim the whole of the island above 
mentioned, whilst a portion, and at times, even the 
whole, has been asserted by the northern inhabitants 
to be theirs. The protracted and violent disputes 
and affrays regarding boundary questions are noto- 
rious, and the present case affords a specimen of the 
violence and pertinacity with which they are often 
conducted. Not satisfied with confining the contro* 
versy within the cutcherries, the parties have occa- 
sionally resorted to arms to establish their respective 
claims, and in some instances, it would appear, lives 
have been lost, and it is quite obvious, from the 
papers in the case, that each party has had and held 
possession of the land in dispute according to the 
predominance of power or influence at the time in the 
field, or with the rulers of the country. Each has, 
therefore, been able to bring forward a mass of docu- 
ments in support of their respective claims. Many of 
these, however, are either not authenticated at all, or 
else they bear an appearance, strongly indicative of 
being unworthy of reliance, further than that, as taken 
collectively, they evidenced the above- stated general 
unsettled state of things, and anarchy in the former 
administration of the country. Under such circum- 
stances, the first question was, what would be the 
most likely mode of extracting the truth from such a 
mass of confusion ? and it appears that a Piinchayet 
was thought to be the best mode ; and one was ap- 
pointed, it would seem, by the Mamhitdar or Sarrish- 
tahdnr^ but from the n)anner in which it was consti- 
tuted, the Sub-Collector, for the reasons assigned by 
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him, very properly set aside its award as being abso- 
lute j it was not, in short, formed in the manner re- 
quired by Regulation VII, of 1827, to make its judg- 
nient absolute, and from the circumstance that the 
majority, if not the whole, of the members belonging 
to the district of the Appellants, which belongs to 
the chief styled Jumcumdikar , it appears obvious that 
impartiality was not observed in forming Punchayet 
For these reasons, therefore, the Court overrules the 
plea advanced by the Appellants, that the PmichayeCs 
decision was illegally and improperly superseded by 
the Sub-Collector. Oh the contrary, the Court is of 
opinion that the proceedings of that trying authority 


were perfectly legal and judicious, in respect to that 
point* The Sub-CoIIector moreover adopted and fol- 
lowed that course which, in the opinion of the Court, 
was the best, if not the only, mode for bringing the 
dispute to a satisfactory issue ; and in the opinion 
of the Court every and great exertion was used in a 
highly judicious manner by the Collector to ascertain 
the respective merits of the claims of the parties, and 
thereon to found as equitable a decision as the diffi- 
cult nature of the case could possibly allow, in 
all of which the Court is of opinion he succeeded, 
and that the Appellants have established nothing to 
justify either reversal or alteration in the judgment 
awarded." 

# 

The Appellants having presente'd a petition, praying 
for a new trial, which was refused, brought this Appeal 

Majesty in Council. 

‘les Bulier, Mr. Jackson^ and Mr. Forsythe' 
Appellants. 

having bound themselves by the Deed 
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of reference to abide by the decision of the Punchayet^ >8 45, ^ 

such award was of binding force and effect, between The Mokud- 

the parties, and it was not competent to the Respon- ^’kunXady” 
dents to set it aside, and act upon the decision of a 

j-rr ^ I .... - TheEnAMDAK 

dirterent tribunal. Moreover, the decision of the Brahm INS OF 

Sub-Collector, which awards the Jiikhur Sarel to be Soorpal 

the boundary between the two villages without clearly 

defining its true position, which is the chief matter in 

dispute, leaves the main question undecided: they 

relied on the Bojnbay Reg, XVII. of 1827, and Bombay 

Reg, VI. of 1830. 

Mr. Wi^ram, Q. C., Mr. E. /, Lloyd, and Mr. 

Edmiuid E, Moore, for the Respondents. 

Though the submission to arbitration was properly 
executed, yet it did not constitute a reference within 
the meaning of the Bofnbay Regulation VII. of 1827, 

It did not specify any time within which such award 
was to be given, and regard being had to the course 
taken by the Government, — the appointment of the 
Sub-Collector for the purpose of deciding the dis- 
pute, — the death of one of the nine arbitrators, — 
the dissent on the part of the Respondents, and 
also to the circumstance that the award does not 
appear ever to have been filed, such award was 
not to any extent a binding decision on the par- 
ties, and the Decree of the Sudder Dewa7i7ty Court, 

defining the boundary, was fully warranted by the 
evidence. 

The Vice-Chancellor Knight Bruce : 

Their Lordships have felt, and even with the aid of 
the information communicated by the Appellants' 

Counsel, still feel, some difficulty in following some 
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parts of the proceedings below j with regard, however, 
to the objections merely of form, taken here on the 
part of the Appellants, after considering them, and 
TheEnamdar especially giving due weight to the observations upon 

reference made by the Sudder to chapter 2, 

sec, xxxiv., of Regulation XVII. of 1827, and upon the 
4th and 5th sections of Regulation VI. of 1830, urged 
by the Appellants' Counsel, their Lordships, though 
not thinking those objections unreasonably taken, or 
without colour, do not feel disposed to accede to them. 

The tendency of the Judicial Committee since its 
institution (as of the Privy Council before), has been, 
fiot to give way unnecessarily to objections of that 
nature; and in the present instance, the nature of 
the jurisdiction whence the appeal comes, the nature 
of the proceedings themselves, and the course pursued 
by the Appellants below, render it right, in their Lord- 
ships' judgment, to deal with the matter before them 
upon its substance and its merits. And the case so 
viewed has mainly two questions. First, — Ought the 
Court below to have treated the decision of the Pun~ 
chayet as correct and binding ? Secondly,— If not, 
had the Sub-Collector, Mr. Shaw, and the Court of 

Sudder, adopted the right line of boundary ? 

Upon the first question, the Appellants have con- 
ceded that the decision of the Piinchayet is, by the 
Bombay Regulations of 1827, prevented from having 
the force of a judicial sentence, a judicial determination, 
or of a regular award in a technical sense ; while the 
Respondents on their side have not denied, that it is 
receivable in evidence and to be considered as part of 
the materials in the cause. But its conclusiveness, 
denied by the Respondents, is asserted by the Appel- 
lants, who insist, that it was a binding agreement 
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between the parties to abide by the Punchayet's deter- 
mination, which they say ought to be upheld. Their 
Lordships, however, are of opinion, that if there was 
in effect an agreement to abide by the P^tnc/iayet^s 
opinion and determination, and if the opinion was 
expressed and the determination made, by those who 
it was agreed should do so, <a point not necessary 
to be decided,) it was nevertheless, and is, the right 
of the Respondents, to contend that the agreement 
and determination do not necessarily bind j and to 
bring forward all the circumstances of the case, for 
the purpose of showing it to be inequitable, that they 
should bind. In a word, to resist the Appellants^ 
demand, so far as it rests on what the Punchayet 6 .\ 6 ^ 
on grounds analogous to some of those on which the 
specific performance of an agreement may be resisted 
in English Courts of Equity. What may be the rule 
in case of an effectual reference to arbitration, and an 
award, properly so considered, their Lordships do not 

think it necessary to say; for in their judgment, having 
regard to the Bombay Regulations of 1827, -and the 
undoubted facts of the case, an effectual reference to 
arbitration, and an av/ard, properly to be so consi- 
dered, did not exist in the present instance ; though, 
if there had been an award, their Lordships are not 
satisfied, that grounds do not appear upon which it is 
mvalid, or might have been set aside. Viewed as 
matter of agreement, it is their Lordships^ opinion, 
from the circumstances of the case, and the whole 
couise of proceeding, that reliance cannot be placed 
on what the PtincJmyei have done, and that it would 

be unjust to enforce their decision against the Re^ 
fipondents. 

With regard to the true line of boundary, their Lord^ 
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ships think that there is sufficient evidence to show 
that fixed by the Pimchaye i not to be the true line, — a 
conclusion which they do not solely form from the 
circumstances, that it did not accord with, the case 
alleged on either side. That the line fixed by the 
Judgments against which the Appellants have ap- 
pealed is the true line, does not, in their Lordships’ 
view, clearly appear ; but the evidence does not prove 
any other line more probable. Assuredly the Ap- 
pellants have not established, that either of these 
Judgments is substantially wrong; and as Mr. Sham 
appears to have examined the surface of the disputed 
land himself, and to have bestowed care and attention 
upon the subject, it does not seem likely that any 
further investigation can materially advance the cause 
of truth or justice ; their Lordships, on the whole, 
consider the right course to be, to dismiss the Appeal 
but without costs. 


ON APPEALS FROM THE EAST INDIES. 


395 


Anne Casement 


. .. Appellmit^ 


and 


John Williamson Fulton and Wife Respondents.^ 

On Appeal from the Supreme Court of Judicature at 

Calcutta. 


Th rS was an Appeal from a sentence 
preme Court of Judicature at Calcutta, on the Eccle- 


of the Su- 17th, iSth & 


« Present : Members of yudicial CommitUe,^\.ore. Brougham, 
the Vice-Chancellor Knight Bruce, the Right Hon Dr. Lushington^ 
and the Right Hon. T. Pemberton Leigh. 

Privy Councillors,— Sir E. H. East, Bart., Sir A. 

Johnston, Knt., and Sir E. Ryan, Knt. 


The 7th sec- 
tion of the 
Indian Will 
Act, No. 25, 
of 1838. 
enacts “ that 
no Will shall 
be valid un- 


be in writing, and executed 
say), it shall be signed at 
some other person in his 


• . . . less it shall 

.n manner hereinafter mentioned (that is to 
00 or end thereof by the Testator, or by 

ture shall be i^ade, or acknowledgc"d' by the Testator, 7 n‘Jhe VresenceVf ®tw^^ 

=e-Kni ^Th-^ re^^nt^rt 

tion shall be necessary/* * ^ attesta- 

A Testator signed his Will in the presence of a witnecc wh u 'u j 

it in his presence ; and some time afterwards, upon the arrival of^anotht^ 
witness, the Testator, in the joint presence of the former ^ 

other subscribing witness, acknowledged his subscriotinn 
the Will The second witness then subscribed the Will and thc^r^r^^ 

acknowledged his subscription; 

ciently complied with ; it bein| necessary ti^at both wttnesses should"h‘ 

jointly present at the same act of the Testator and u 

his presence. escaror, and jointly subscribe it in 

Whether the rules of the Ecclesiastical Courts in /- 

lating to the doctrine of pre-emption of Appeal anniv rr. ^ Commons re- 
cause in the Supreme Court at Calcutta so ^ Ecclesiastical 

Charier right to appeal within six months from the d^^r;!, &c'’''' 3 Lre 
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siastieal side, which Rejected ah allegation, propound- 

ing an instrument, bearing date the 14th of April 1844, 

as the Will of Sir JVzllia^ft Ottsefyienl, the deceased in 

the cause, late a Major-General in the service of thef 
£ast India Company, 

The allegation was filed by the Appellant, as the 
widow of the deceased, and his Executrix named in 
the instrument in question, propounding it for proof, irt 
solemn form of lawi 

The Respondents Vi/ere the nei^t of kin of the de** 
ceasedi 

The allegation pleaded in substance, that thfe dfe-» 
ceased^ while resident at CassiporCy in the suburbs of 
Calciitiay was, on the t4th of April 1844? attacked by 
cholera (whereof he afterwards died), and being sensW 
ble of the dangerous character of his malady, ex- 
pressed to Lieutenant-Colonel Francis Spencer Haw^ 
ki 7 tSy his intention to leat^e the Whole of his property to 
his wife, and requested him to lose no time in getting 
a Will prepared fcr him to eXeCute, to carry Out th^t 
intehtion, ahd nominating the Appellant feXecutriX, and 
Mr. Brotvne Roberta Co\on^\ HaWkin^ Executors# 
of such Will. That, pursuant to this request, Colonel 
Hawkins had a Will prepared at Calcutta^ and on his 
return with the same to CaSsipore^ he found Mr.- 
Nicholso 7 i^ one of the medical attendants, in attendance 
upon the Testator, and immediately, ih his presence# 
produced the Will in question to the Testator, who# 
after reading it oVer attentively, signed his name at 
the foot or end of the Will as he lay on his couch, and 
Mr, Nicholsoiiy in whose sight and presence it had 
been signed, then took the Will and subscribed bis 
hame to it, at a table in the adjoining room, which 
stood in sight of the Testatbr’s couch# there being no 
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other convenience for writing in the same room ; and 
Colonel Hawkins and Mr. Nicholson then awaited the 
return of Mr. Garden from Calcutta^ in order to com- 
plete the execution of the Will. 7'hat Upon Mr, Gar~ 
den's arrival at the Testator's, about two hours after- 
wards, Colonel Hawkins^ who, with Mr Nicholson, had 
continued in attendance upon the Testator, produced 
the Will, and requested him to attest the Testator's 
signature to it ; Mr. Garden, however, required that 
the signature should be first acknowledged by the Tes- 
tator in his presence, and the three went up to the 
couch where the Testator was still lying, Wheh the 
Testator acknowledged his signature to the Will, and 
the same to be his Will, in the presence of Mr* Nichot=^ 
&071 and Mr. GardeJi, present at the same time ( after 
which, Mr. Garden subscribed precisely in llie same 
manner, and under the same circumstances, as Mr* 
Nicholson \\?L^ done; and Mr Nicholson at the same 
time, having already signed and subscribed the Will, 
thought it unnecessary to subscribe the same again, but 
acknowledged his subscription, then already at the foot 
of tlie Will, both in Mr. Garden^ s presence, ai^d in that 
of the Testator. The allegation further pleaded that the 

4 

Testator was a British subject, and, at the time of his 
death, was domiciled at Fort William — that he left 
goods within the province of Dcngah and within the 
jurisdiction of the Court. 

A caveat against granting probate of the alleged 
Will, having been entered on the part of the Respon 
dents, they filed an exceptive allegation to the admis- 
sion of the above allegation or condidit, protesting 
against the same for its nullity, its inapplicability, its 
ihdefinitiveness, its obscurity, and its insufficiency. 

The admissibility of the allegation was argued before 
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Sir Lawrence Peel, Chief Justice, Sir John Peter Grant, 
and Sir Henry Wibnot Seton, on the ist of Jmie 
i 844 > and the Court took time to consider its judg- 
ment until the 8th of July following, on which .day Sir 
Lawrence Peel delivered the unanimous judgment of the 
Court, admitting the exceptive allegation, and rejecting 
the allegation propounding the Will, and decreeing the 
costs of both parties to be paid out of the estate. 

On the 13th of August, the Proctor of the Appel- 
lant dissented from the sentence of the 8th July, and 
protested of the nullity of the same, and of a grievance^ 
and of appealing from the same within the time allowed 
by the Charter (a). On the 12th of December, the 
Appellant filed her Petition for leave to appeal from the 
rejection of the allegation. 

This Petition was opposed on behalf of the Re- 
spondents, and the matter argued before Sir Lawrence 
Peel, who gave judgment, allowing the appeal. 

The Appeal now came on for hearing, when the Re- 
spondents’ counsel took a preliminary objection to its 
competency; contending that, by the true construc- 


(rt) This part of the Charter is as follows : — ** And we do hereby 
also reserve to ourself, our heirs and successors, in our or their 
Privy Council, full power and authority, upon the humble Petition of 
any person or persons aggrieved by a judgment, decree, or decretal or 
other order or rule of the said Supreme Court of Judicature at J^ori 
William, in Bengal, to refuse or admit his, her or their appeal there- 
from, upon such terms and under such limitations, restrictions- and 
regulations, as we or they shall think fit, and to reform, correct or 
vary such judgment, decree or orders, as to us or them shall seem 
meet. Provided always that no appeal shall be allowed by the said 
Supreme Court of Judicature at Fort William, in Bengal, unless the 
Petition for that purpose shall be preferred within six months from 
the day of pronouncing the judgment, decree or decretal order com- 
plained of, and unless the value of the matter in dispute shall exceed 
the sum of 1,000 pagodas. 
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tion of the Charter of Justice, which gave the Supreme 
Court ecclesiastical jurisdiction in Bengal^ and directed 
that the Court should be governed by the same rules 
as the Ecclesiastical Courts in the Diocese of London^ 
and the general principles and practice of the Eccle- 
siastical Courts which prevail in Indian at the time 
when the" Appellant filed her Petition for leave to 
appeal, namely, on the i2th of Decejnber 1844, her 
right of appeal was lost and pre-empted, no appeal 
having been asserted within six days. Voet (a), Gre^ 
V. Gre^ {b), Schultes v. Hodgson (c), Lloyd v. Poole (d), 
The Ship Clift 07 i (e). That the latter part of the 
Charter giving six months time to appeal from all 
original judgments, decrees, or decretal or other rules 
or orders of the Court, did not take away the general 
Ecclesiastical law, which required that an appeal must 
be asserted within six days, and that, therefore, the 

Supreme Court could not legally grant leave to appeal 
after that time. 

Their Lordships did not call upon the Appellants 

counsel in support of the right to appeal, and reserved 

their opinion upon the objection until they gave judg- 
ment in the cause* 


Sir T/iomas Wilde, Mr. F. Kelly, Q. C., Dr. Addams, 
and iMr. Kiriuan, for the Appellant ; and 

Mr. Turner, Q. C., Dr. Harding, and Mr. Malins, 
for the Respondents. 

The question was, whether the requisites of the 7th 
section of the fndian Will Act, No. 25 of 1838 {/), 

(«) Pandect. Lib, 49, Tit. 4. Alciatiis de Appellatione, s. 9 & 29. 
(b) 2 Add. 276. 1^,. 

W 3 K-->PP. P. C. Cases, 375 - 

(/) Thib section is a copy ot the 9ih section of the English Will 
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had been sufficiently complied with, the Will being 
signed by the Testator in the presence of only one 
witness, though acknowledged by him in the presence 
of two witnesses present at the same time, one of 
whom, having previously signed in the presence of 
the Testator, acknowledged his signature in the pre- 
sence of the other witness, and both witnesses sub» 
scribed the Will in the presence of the Testatof, 

It was argued, that the acknowledgment of the 
brst witness to his previous subscription was equw 
valent to re-subscription. That an important distinc« 
tion existed between the gth section of the English 
Will Act, I Vicl„ c. 26, and the 7th section of the 
Indian Will Act, inasmuch as the former Act recjuired 
that the witnesses should attest and subscribe, whereas, 
in the latter, the word attest is omitted, and the wit- 
ness only required to subscribe. Moore v. King (a). 
In the goods of Byrd {d). In the goods of Olding (c), 
Cooper V. Bockett {d), Ilott v. Genge {e), Hudson v. 
Parker (/). That the words in the English Act, 

“ attest and subscribe/' in the 9th section, were bor- 
rowed from the Statute of Frauds, and should receive 


Act, I Vict,^ chap. 26, with the omission of the words, shall attest.*' 
It is as follows : — 

“ And it is hereby enacted, that no Will shall be valid unless it 
shall be in writing, and executed in manner hereinafter mentioned 
(that is to say), it shall be signed at the foot or end thereof by the 
Testator, or by some other person in his presence and by his direc- 
tion, and such signature shall be made or acknowledged by the Tes- 
tator, in the presence of two or more witnesses, present at the same 
time, and such witnesses shall subscribe the Will in the presence of 
the Testator, but no form of attestation shall be necessary.*' 

{a) 3 Curt. 243. ip) 3 Curt. Ii 7 - 

(c) 2 Curt. 865. {d) 4 Moore's P. C. Cases, 419. 

{£) 4 Moore’s P. C. Cases, 265. (/) i Rob. Ecc. Rep. 14- 
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the same construction. Harrison v. Elwin (a). That 
by the Statute of Frauds, the validity of a subsequent 
acknowledgment by subscribing witnesses, of their sig- 
natures, was recognised in Rislev v. Temple {V). Gray- 
son V. Atkinson (c). White y. The Trustees of the Bri- 
tish Museum (d). Gryle v. Gryle {e). Peate v. Ougly {/), 
Ellis V. Sinith (g). Burdett v. Spilshury (/<). Price v. 

Smith {i). Trimtner V. fackson {j). Roberts, on Frauds, 

ch. 5, p. 304-308, and Sir E. Ryan’s Charge. Smoult’s 
Rules, 2 vol. App. 51, were also referred to. 

Lord Brougham : 

General Sir William Casement being stricken with 
cholera, made his last Will in writing, on the i6th of 
April 1844, in his house, near Calcutta, and signed it, 
in the presence of Simon Nicholson, his medical atten- 
dant, who also subscribed it in his presence, being in 
the next room, a few yards from the General, and in 
full view of him. Another witnes.s, Alexander Garden, 
was brought, some hours alter, to the apartment, and 
signed it, after hearing the General acknowledge his 
subscription, and Mr. Nicholson, his fellow witness, 
also acknowledged his subscription. Moreover, both 
the General and Mr. I\t icholson were present when Mr, 
Garden subscribed. The question, and the only ques- 
tion arising upon the factum, is, whether or not the 
subscription of the two witnesses was so made, as to 
comply^ with the statutory requisition, the signature of 
Nicholson being not made but only acknowledged in 
Garden's presence ; and the determination of this 


(<0 3 Q. 13 . Rep. 1 17. 
(c) 2 Vcs. Sen. 454. 
(i’) 2 Atk. j 77. 

(^) I Ves. Jun. i I. 

(/) Willcs Rep. I. 


{b') Skinner, 107. 

(f/) 6 Bing. 310. 

(/) Comyns’ Rep. iy 6 . 

(/O 6 Man & Gr, 386. 

(./) Cited 4 Rum. Ecc. L, io2-iJ?2. 
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question must be governed of course by the cbttstruc- 
tion put upon the statutory provisioil, which we may 
take to be that of the Indian Will Act, set. Vih, 
copied from the English Act, i Viet* c, 26, s, ix., with 
the single omission of the words “attest and” after 
"shall,” and before “subscribe.” We are clearly of 
opinion, that this alteration, can make no difference in 
the construction, and, therefore, we are to deal with 
the question, as if it had arisen upon the English Sta- 
tute. The Court below held the execution not to be a 
sufficient compliance with the Act, and we have come, 
after a very full hearing of the case, and after delibe- 
rately considering the whole question, to the same con- 
clusion, without any doubt or hesitation. 

The Statute of Frauds (29 Car. If., c. 3, s. 5), re- 
quires the Will to be signed by the Testator, in the 
presence of the witnesses; nevertheless, the construc- 
tion put upon that important provision has been, that 
an acknowledgment is equivalent to a signature. How 
far this latitude of interpretation was justified in prin- 
ciple, we need not now stop to inquire, else it might 
well be suggested that to do an act in the presence of 
a witness, and to acknowledge having done it when the 
witness was not present, are two entirely different 
things, — as different as the witnessing a fact or act, and 
the witnessing a confession of that fact or act. But 
it is too late to raise any such objection ; we may, 
nevertheless, observe, that the greatest Judges who have 
dealt with the subject have admitted the force of such 
considerations, and lamented the latitude given to the 
statutory provision by their predecessors, who first 
broke in upon its strictness. When Lord Uardwicke, 
in 1752, was first called upon to adopt this construc- 
tion, he expressed that it had for a long while been 
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vexata qncesiio ; but still he felt the weight of authority 
too great to adopt the course he manifestly inclined to. Casement 

Grays 07 t v, Atkinso 7 i (2 Ves, Sen, 454)* Two years Fulton. 

after, the point was more solemnly considered in Ellis v, 

Sinith (i Ves. Jun. i i), and adjudged by the same great 
lawyer, who then had the assistance of Sir Slra7i£;e, 

M.R., W^illeSi C.J., and PctTkcTi C.B. All these emi- 
nent men expressed their opinion, that had the ques- 
tion been open, and that they were called upon now to 
decide it for the first time, they should not have held 
acknowledgments sufficient. But they found, on ex- 
amining the cases, that the case was not res Uitegra* 

It had been held, that acknowledgment was equivalent 
to signing, by Lord Jefferys (Skinner, 227), by Trevor, 

C.J. (Com. i 97 )» and by Lord in Dor7ncr v, 

Thurland {2 P. W. 260) ; nor was there to be found 
any conflicting authority except the supposed obitur 
diciu 7 n of Lord Holt, in Leev. (Garth. 35-8h of 

which TV/ 7 /^ 5 . C.J., said (I Ves. Jun. 13), that ‘‘many 
things were ascribed to that great man, which, on exa- 
mination, his Lordship had found never to have been 
said by him,’^ and he adds, obitiir dicta'* 

frequently “ 7 iiinqiia 7 ti dictaT Their Lordships, there- 
fore, all considered the matter as not res hitegra” but 

res judicata,'* and held that it was the safer and wiser 
course stare decisis** 

We are thus fully warranted in refusing to carry one 
step further, a construction which so great a weight of 
authority lamented, and showed to have been ill-ad- 
vised in its Inception, and we are left in no doubt how 
these eminent Judges would have dealt with tfic present 
attempt to extend the latitude already given. They 
never would have held, that a witness acknowledging 
his subscription in the presence of his fellow-witness 
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was equivalent to his signing in that fellow-witness'^^ 
presence. 

It is further to be observed, that the new Act ex- 
pressly allows the acknowledgment of the Testator to 
be as good as the signature, adopting the construction 
put on the Statute of Frauds by judicial decision. But 
it says nothing of the witnesses acknowledging. This 
is a very strong argHment in favour of rejecting the 
proposed extension ; for surely, had the legislature 
meant to make acknowledgment equivalent to signing 
in both cases, the word acknowledge would have been 
repeated in connection with the attestation j which it 
is not. 

Let us now see, then, if the other argument of the 
Appellants is better founded — that which denies the 
Statute to require a signature of both witnesses in each 
other’s presence. 

Here we must observe, that though the Act adopts 
the large construction, as regards acknowledgment, 
it imposes new requisitions, as to attestations. The 

4 

Statute of Frauds did not require that the witnesses 
to the subscription of the Testator should be present 
at the same time. But the new Act does require 
this. The Testator shall sign in the presence of two 
or more witnesses, present at the same time ; and no 
doubt this is a most wholesome addition, and one 
tending to secure the compliance with what was mani- 
festly the intention of the legislature in the older 
Act ; for, if one witness may be present one day, and 
another a different day, perhaps at an interval of 
years, how can we say that both attest the same fact, 
that important fact for which their presence is re- 
quired — the capacity of the Testator ? He might be 
sane one day and insane another ; and thus his capa- 
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city \Tould only be attested by a single witness, because 
his two different conditions would only have one wit- 
ness each. 

It is notj perhaps, so important that the witnesses 
should both sign in each other's presence ; neverthe- 
less, it is of importance, for it gives an additional 
security against fraud or mistake, the signature being 
an act — the acknowledgment only a word. But be 
the reason what it may, if the law has said that 
the witnesses must sign in each other's presence, we 
are bound; and there can be no reasonable doubt 
raised, that the words of the Act amount to this 
requisition — the Testator is to sign or acknowledge in 
the presence of the witnesses present at the same 
“ time. " He is not to sign or acknowledge before the 
witnesses present at different times. But here he has 
acknowledged before them, present at the same time. 
Then must the witnesses who subscribe be present at 
the same time ? We think the words admit of no 
other construction, for it is “ and such witnesses shall 
subscribe. Now this forms one sentence, with the 
preceding words, present at the same time, and 
‘‘such” must plainly be read, — such present wit- 
nesses, or such witnesses so being present at the 
same time. “Such” describes not merely the names 
of the witnesses, but ail that is previously enacted 
respecting them. One quality of these witnesses is 
their being present at the same time. Therefore, we 
cannot limit the meaning of the large word of refer- 
ence, “ such,” to the mere names or persons of the 
witnesses 5 it must embrace what had just been said 
of their presence ; it must mean “the witnesses, &c., 
present at the same time,” 

To be sure, a very short end would be made of this 
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controversy, were we to read the enactment as we are 
called upon to do in the argument, and, stopping 
short at the early part of the section, we were tp sypi 
pose that “ executed in manner hereinafter men- 
tioned, refers only to the signing or acknowledging 
by the Testator, and not to the attestation of the wit^ 
nesses. But so extraordinary a construction would also 
make a short end of the whole provision, and would 
dispense with the necessity of any witnesses at all, 
and of any subscription by witnesses, whether in each 
other s presence or not * for the Statute very probably 
would be confined to the not executing by the Tes- 
tator, and no further invalidity could possibly arise 
from any want of attestation- Nothing can be more 
hopeless than this argument. It is rested upon the 
supposed application of the word execution to the 
Testator's part alone ; for they say that the Testator 
executes, the witnesses attest* But this is utterly un- 
true. The Testator does not execute ; he makes and 
publishes. In truth, the word execute applies to a 
deed, rather than to a will, and occurs not at all in the 
5th section of the Statute of Frauds. In the Statute 
of Wills, 32 Hen. VIII., and 34, 35 Hen. VIIL, it 
occurs, but only as applied to other instruments than 
Wills; “other acts," as they are termed. It is cer- 
tainly to be wished, that in framing Statutes, the same 
words should always be employed in the same sense, 
and that the introduction of new terms, in dealing with 
the same matter, should be avoided. Yet we cannot 
say that the word “execute" is used by the framers 
of this Act, in any other than a correct and technical 
sense. It is employed plainly to designate the whole 
operation, including both the signature or acknowledg- 
ment of the Testator, and the attestion of the sub- 
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scribing witnesses, and it is not used at all to designate 
the Testator's part alone* The same use is made of 
the word in the great case already referred to, of Ellis 
V. Smiths Lord Hardvjicke (i Ves. Jun. 16) afterwards 
uses execution to mean the whole operation. The Mas- 
ter of the Rolls {ib> 14) uses It in the same sense. 
The Chief Justice and Chief Baron use it to designate 
the making and publishing. Nay, the learned persons 
who drew up the present Appellant’s case, and who 
use this argument, have, in one page of their case, 
used the word in all its senses, both as designating the 
making and publishing by the Testator, and the whole 
act of making, publishing, and attesting. We, there- 
fore, at once reject the argument, grounded upon this 
commentary on the word executed. 

Agreeing altogether, as we do, with the Court be- 
low, on the merits, we are relieved from the necessity 
of deciding the preliminary question, whether or not 
the proceedings of the Appellant pre-empt this Appeal. 
Had we differed with the Judgment below, we must 
have disposed of that question. It now becomes 
wholly unnecessary so to do. We only say that our 
present Judgment does not in any way touch it, and 
that we certainly give no opinion at variance with the 
law and practice of Doctors’ Commons on this head. 
The question does not come before us. 

The Judgment appealed from must be affirmed. 

The costs of all parties, both here and below, to come 
out of the estate. 
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Henry Fawcett and others 

AND 

The Justices of Bombay ... 


, Appellants^ 


. . . Respondents^ 


On Appeal fro 7 n the Supre^ne Court of Judicature at 

Bombay. 

O N appeal by the Appellants, against a rate, made on 
the 13th of February 1844, cleansing, watching and 
repairing the streets in Bombay^ under the Statute 33 
Geo. III., c. 52, s. 158, t upon certain warehouses and 

® Present : Members of the yiidicial Committee^ — Lord Brougham, 
the Vice-Chancellor Knight Bruce, the Right Hod. Dr. Lushington, 
and the Right Hon, T. Pemberton Leigh. 

Privy Councillors, — Assessors^ — Sir E, H. East, Bart., Sir A. 
Johnston, Knt., and Sir E, Ryan, Knt. 

■I* That it shall and may be lawful to and. for the Justices of the . 
Peace within or for the Presidencies of Fort Williarfiy Fort Saint 
George, and Bombay, respectively, for the time being, or the major 
part of them, from time to time assembled at their General or Quarter 
Sessions, to appoint scavengers for cleansing the streets of the said 
towns or factories oiCalczUta, Madras, and Bombay, respectively, and 
to nominate and appoint such persons, as they shall think fit in that 
behalf, and also to order the watching and repairing of the streets 
therein, as they respectively shall Judge necessary, and for the pur- 
pose of defraying the expenses thereof from time to time to make 
an equal assessments or assessments, on the owners or occupiers 


19th & 20th 

June 1845. 

By Stat. 33, 

Geo. III., 
c. 52, s. 158, 

(for, among 
other things, 
makingbetter 
provisions for 
the good order 
and Govern- 
ment of the 
towns of Cat- 
cutta, Madras 
and Bombay,) 
assessments 
aredirected to 
be made on 
the owners or 
occupiers of 
houses, build- 
ings and 
grounds, *‘ac- 
cording to 
the true and 
real annual 
values 
thereof/* 

Upon a rate made in pursuance of this Statute, the Quarter Sessions 
at Bombay assessed the annual value of a cotton pressing factory, having 
fixed machinery, upon the gross receipts, after making an allowance of 
ten per cent, for tenants* profits. Held by the Judicial Committee, re- 
versing the Order of Confirmation of the Sessions, by the Supreme 
Court, and quashing the rate, that the principle of the assessment was 
erroneous, the proper measure of rateable value of the building being the 
rent (subject to the deductions required by the Statute 6 and 7 PKw. IV., 
c. 96) that the building might reasonably be expected to be let for, to a 
yearly tenant. 
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premises situate at Bombay^ and known as the Apollo 
Cotton Screw and Presses, belonging to the Appellants. 
The rate was appealed against, to the Quarter Sessions 
of Bo 7 nbayy and was by that Court confirmed, subject to 
the opinion of the Supreme Court of Judicature at 
Botnbciyy upon the following special case. 

By articles of agreement made and entered into on 
the i6th of August 1837, certain European, Maho- 
medan, Hindoo and Parsee merchants of Bo7ubayy 
to the number of thirty, interested in the cotton trade 


of houses, buildings, and grounds, in the said towns or factories 
respectively, according to the true and real annual values thereof. 

so that the whole of such assessment or assessments shall not exceed 

in any one year the proportion of one-twentieth part of the gross 
annual values thereof respectively, unless any higher rate of assess- 
ment shall in the judgment of the Governor-General in Council, or 
Governor in Council, ofthe said respective Presidencies, becomecssen- 
tially necessary for the cleansing, watching, or repairing thereof, in 

which case the said Governor-General in Council, or Governor in 

Council, shall, and may, on any such urgent occasion, by Order in 
Council, authorise a further assessment, not exceeding in any one year 
the half part oftheamount ofthe ordinary annual assessment herein- 
before limited ; and that it shall be thereupon lawful for the said jus- 
tices to make a further assessment according to the tenor of such 

or er, and not otherwise, or in any other manner ; and that all and 
every such assessment or assessments shall, and may. from time to 
time, be levied and collected by such person or persons, and in such 

manner, as the said justices, by their order in session, shall direct and 
appointinthat behalf, and the money thereby raised shall beemploved 

and disposed of. according to the orders and directions of the said 
justices in session respectively, for and towards the repairing, watch- 
ing and cleansing the said streets, and for no other purpose : and 
that the said assessments being allowed, under the hands and seals of 
such justices, or any two or more of them, shall and m;.v be levied 

by warrant under their hands and stills or the hands and se ds of 

any two of them, by distress and sale of the goods and chattels of any 
person oi-persons not paying the same within eight days alter de- 
mand rendering the overplus (if any be) to the same person or per- 
sons, the necessary charges of making, keeping, and selling such 

distress or distresses being first deducted. ” 
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agreed to carry on in copartnership together at 
bay, from the ist day of May 1836, until the 30th 
day of April 1856, the business of storing, screwing, 
and packing cotton, in certain houses and premises 
known as the Apollo Cotton Screws, under the name, 
style and firm of the Cotton Press Company, and - 
undertook to promote, by all possible lawful ways and 
means, the interest of the said copartnership, and 
agreed, that should any member of the said copartner- 
ship employ any other cotton screw or screws, than 
those belonging to the said Apollo Cotton Press Com- 
pany, without previously assigning a satisfactory rea- 
son to the managing committee of the copartnership, 
such member should not only forfeit his dividend or 
dividends for the year, but a fine of one thousand 
rupees for each share in the copartnership, held by 
such member, should be levied. 

Under the above agreement, which is in full force 
and operation, the Company are now in the occupation, 
as owners, of two large warehouses, situate respectively 
in Marine and Apollo streets within the Fort Walls of 
Bombay, In those warehouses, extensive and powerful 
machinery is erected and supported by strong masonry, 
and sunk in and affixed to the soil, by means of which 
cotton is compressed and packed into bales ready for 
shipment and exportation. 

The purchase-money of the above buildings amount- 
ed to two lakhs of rupees ; the cost of paying and 
erecting the machinery therein, amounted altogether 
to the sum of eight lakhs of rupees. 

By the aid of cotton press machinery a bale of cot- 
ton, standing from four to four and a hal^ febt high, 
when brought to the warehouse, is reduced to two feet, 
and then packed and corded very strongly ready for 
measurement and shipment. 
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No impressed cotton is exported from Bombay, 

There are four other cotton screws existing, and in 
operation in Bombay, 

The motive power in all these screws is applied by 
men using capstan bars, as in a ship, but in the presses 
of the Company, although the motive power is the 
same, and applied in the same manner as in their own 
and the other screws, less human labour is required, 
owing to the peculiar nature of the machinery. 

The average total number of bales of cotton, annu- 
ally prepared for exportation, at the several presses 

and screws in Bombay, amounts to about four hundred 
and fifty thousand. 

Of this number, one hundred thousand bales, or 
two-ninths, belong to the members of the Company 
individually, and are prepared at their presses ; of the 
remaining bales, two hundred thousand at the least 
are also pressed at the Apollo presses. 

A rupee and a half is charged, as well at the cotton 
presses and screws of the Company, as at the private 
screws, for compressing and packing a bale of cotton. 

No other charge is made, or fee received, by the 
Company or owners of the other screws. 

The gross receipts of the Company during 
the year immediately preceding the as- 
sessment were ... Rupees 

The expenses of management, office, esta- 
blishment, &C., keeping the property 
in repair, insurance, taxes payable to 
Government, including an allowance 
of ten per cent, on the gross receipts 
for. tenants' profits, were ... Rupees 


450,000 


150,000 
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Leaving a net residue of Rupees 300,000 
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The cotton presses or screws in the island of Bombay^ 
have not, previously to.the present rate, been assessed, as 
improving the value of the buildings in which they have 
been erected and worked. 

The rate which has been imposed by the Justices,' 
under the provisions of the 33rd Geo. III., c. 52, 
sec. 15^1 been confirmed on two principles: 

First, That the true and real annual value of the 
warehouses and premises, on wliich the Company 
carry on their business, is to be estimated according 
to the rent, at which the premises might reasonably 
be expected to let for a year, to a tenant enjoying all 
the profits and advantages which accrue to the Com- 
pany, from the pressing of their own cotton under 
the terms of their partnership agreement : and that 
such rent must be assumed, for the purposes of the 
rate, to be the gross receipts of the Company, derived 
from pressing and packing cotton (whether belonging 
to the Members of the Company or not), or otherwise 
for the use of their warehouses, minus the actual 
expenditure incurred in the management and con- 
duct of the business, repairs to the machinery and 
building, insurance, taxes payable to Government, and 
other outgoings, and a reasonable allowance for tenants' 
profits. 

Secondly, That in estimating, for the purposes of 
the rate, the true and real annual value of the pre- 
mises, by the rent, at which they might reasonably be 
supposed to let to a tenant from year to year, not 
entitled to the advantages enjoyed by the Company, 
under the terms of their partnership contract, the 
Justices must assume such rent to be the present 
gross receipts of the Company, less the disbursements, 
above mentioned, and reasonable allowance for tenants" 
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profits ; for as the aggregate quantity of cotton annu* 
ally exported from Bombay ^ must be divided amongst 
the five, and only cotton presses and screws, now exist- 
ing, and in operation, the quantity prepared at one 
press or screw for exportation, cannot be diminished, 
without an increased resort to the others ; and as the 
Justices could not assume, for the purposes of the 
assessment, a probable increase of employment in the 
other presses, so they cannot assume that there would 
be a decrease in the resort to the presses in question, 
if in the hands of a tenant. The Company, on the 
other hand, contend, that as the cotton presses in 
this island have never hitherto been assessed, as im- 
proving the value of the buildings in which they have 
been worked, they ought not now to be assessed on 
such improved value ; but that even if they are liable 
to be assessed, on such improved value, that under 
the 158th section of the 33rd Geo, HI., c. 52, the 
thing to the rated is the building, according to the true 
and real annual value thereof ; that, therefore, the 
building, with the fixtures annexed, is the thing to be 
rated, and that its value is what it would let for, exclu- 
sively of the profits of the trade carried on therein, 
or that rent which the Company would be forced to 
pay, if the premises were not their own property ; and 
that to rate the building upon the principle contended 
for by the Respondents, would be, not to rate the 
building, but to rate the industry and capital of the 
owners, and the quantity of labour and current expen- 
diture which they laid out on the premises, and that 
inasmuch as it is impossible (otlierwise than from the 
rate thereinbefore stated) to obtain evidence of what par* 
ticular sum the buildings, with the machinery therein, 
would produce, if let at an annual rent, to persons 
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willing to carry on the same business therein, that 
the rent at which the buildings and machinery might 

reasonably be supposed to produce, would be a sum 

equal to the amount of six pounds per cent, on that 
sum which the erection of the building and machinery 
therein have actually cost the Proprietors. 

Money invested in the erection of dwelling-houses, or 
warehouses, or buildings of any nature, in Bombay^ does 
not produce, on the average, under any circumstances, 
more than six per cent, per annum, net profits. 

The questions for the opinion of the Court are, whe- 
ther the Company are rateable upon the principles on 
which the assessment has been made, or on either of 
those contended for by the Company, that is to say,— 

First, Whether the machinery and presses have 
been properly taken into consideration, in estimating 
the assessible value of the premises, either as being 
part of the buildings and warehouses themselves, or as 
improving the annual value thereof, or whether the 
rate should not have been confined to the buildings 
alone. 

Second, Whether, assuming the Court to adopt the 
affirmative of the first part of the above question, the 
rateable annual value of the premises is that at which 
they might be supposed to let to a tenant for a year, 
entitled to the advantages which the Company now 
enjoy under their partnership contract ; and, if so, 
whether that rent has been properly estimated, by 
taking the gross receipts of the Company, minus the 
expenditure above mentioned. 

Third, Assuming the Court lo adopt the affirmative 
of the first, and the negative of the second question, 
the question then will be, whether the rent at which 
the premises might be supposed to let to a tenant for 
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a year, not entitled to the advantages now enjoyed by 
the Company under their partnership contract, should 
not be estimated by the gross receipts of the Company, 
less the deductions before mentioned, according to the 
second principles on which the rate was confirmed ; 
or, whether it should be estimated by the amount, ex- 
clusive of the profits of the trade carried on therein, 
or that rent which the Company would be forced to 
pay if the premises were not their own property; 
whether the rateable annual value of the premises 
should be estimated by the gross receipts of the Com- 
pany, less the deductions before mentioned, on either 
of the principles on which the rate has proceeded. 

Whether the amount, for which the premises in 
question are liable to t'e rated, is not tliat sum exclu- 
sive of the profits of the trade carried on therein, which 
the Company would be forced to pay for them if the 
premises were not their own property ; and whether, 
for the purposes of this rate, that sum must not be* as- 
sumed to be rupees sixty thousand, or six per cent, 
on that sum which the buildings and the machinery 
therein have cost the Company. 

If the Court should adopt either of the principles, 
on which the rate has been made, the rate is to be 
confirmed j should the Court be of opinion that the 
machinery has been improperly taken into considera- 
tion, in estimating the assessible value of the premises, 
the rate is to be reduced to rupees nine hundred. 

And if the Court should be of opinion, that although 
the machinery has been properly included, the rent at 

which the whole would let to a tenant should be as- 
sumed at six per cent, interest, on the amount of 
capital laid out in the purchase and erection of the 
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buildings and machinery, then the rate is to be reduced 
to rupees three thousand. 

On the 13th of September 1844, the Special Case 
was argued before the Judges of the Supreme Court, 
who thereupon ordered and adjudged, that the said 
rate should be confirmed, with costs. 

The Appellants, having obtained leave of the Supreme 
Court, brought the present Appeal. 


Mr. F. Kelly^ Q. C., Mr, S, Wortley, Q. C,, and 
Sir yohn Bayley^ for the Appellants. 

The judgment of the Court cannot be maintained. 
The principle upon which the warehouses and premises 
have been rated and assessed, is not the true or cor- 
rect principle. It proceeds upon the authority of The 
Queen v. The London and South Western Railway 
Compary (a). The Queen v. The Grand function Rail-- 
way Company {h). Neither of these cases apply. They 
relat-e to poor rates, and have arisen upon Railways. 
The present is a highway rate founded upon the Sta- 
tute 33 Geo. III., c. 52. The 52nd section directs the 
rate to be made on houses, buildings and grounds, ac- 
cording to the true and real annual value thereof ; there 
is nothing which can include trade, profits, fixtures, or 
stock in trade, yet the rate imposed is a rate upon the 
profits, derived by the Appellants from the use and ap- 
plication of the machinery, employed by them within 
the warehouse and buildings. It is a rate upon the 
skill, industry, and personal exertions used and em- 
ployed by the Appellants, in the exercising and carry- 
ing on of the business and the profits of the Appellants, 
especially derived therefrom. The rate has been made 

(a) I Q. B. Reps 558. (/>) 4 Q, B. Reps. 18. 
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and assessed in the absence of any legal or sufficient 

proof of the rateable value, even if made on a correct 

principle. The proper allowances and deductions from TheJustices 
the gross annual value of the premises have not been Bombay, 

made, which are essential to ascertain the legal rateable 

value. The Court at ^ 07 Hbciy made a deduction of ten 

per cent, on the gross receipts for tenants’ profits, which 

is not a sufficient or proper allowance. In the cases of 

The Queen v. The Londoji a?id South Western Railway 

Cotnpany, and The Queen v. The Grand Jimction RaiL^ 

way Company, twenty per cent, was deducted. They 

have made no allowance for outlay of capital, or for a 

fund to restore. All they have done is to take for 

granted that the income and profits of the Appellants 

amounts to ;£30,000 a-year, and upon that they found 

the rate. The Statute, 33 Geo, III., c. 52, s, 158, 

says, “ annual value,” and this must mean as between 

landlord or tenant, such as would be obtained by let- 

ting. This construction is fortified by section i, cliap. 

96, of the 6th & 7th Will. IV., which declares it \o be 

the net annual value, that is, the rent at which the 

same might reasonably be expected to let from year to 

year, free from the usual tenants’ charges. There is 

moreover, a fatal objection; it does not sufficiently 

appear from the case, upon what property the rate is 
imposed. 

Their Lordships stopped the Appellants’ Counsel, 
and called upon 

Mr. Sergeant Channell, and Mr. O. Malley, for 

the Respondents, to support the order of 
Sessions. 

It sufficiently appears from the case what the prin- 
ciple was upon which the rating was made. 
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made expressly . upon the premises called the Apollo 
press, and this description is correct. A toll-keeper .is 
rated for the amount the tolls would procure. No 
difficulty can occur as to the identity of the property 
rated.— —[Lord Brougham : Can you maintain that the 
value of the machinery is the value of the profits ob- 
tained by its working?] — The rate is ascertained at that 
sum, which a tenant might give with this advantage. 

[Lord Broiighain : The case does not- show that. It 


shows that the Court has measured the value by the pro- 
fits made by the Appellants.] — The Sessions did the 
same in The Queen v. The Lo7ido?i a?td South Western 
Railway Co^npany {a). This is not a case in which a 
building is used for the mere purpose of carrying on a 
trade in it, but it is by the building and machinery 
(which is part of the freehold) that the trade is carried 
on and the profit made. It has been established in 
Rex V. Hogg {b), Rex v. Justices of Saint Nicholas (c), 
Rex V. Bradford (d), Rex v. Lord Gra?iville (e)-. The 
Queen v. The Cambridge Gas Co?npany {f)^ that in 
estimating the annual value of buildings, all engines 
and machinery fixed to the freehold are to be taken 
into consideration, as enhancing the value. And the 
proper criterion of value is the amount of rent which 
it may be supposed that a tenant would give for the 
premises, with a view to use them for the same purpose 
as that for which the Appellants employ them — The 
King V, The Inhabitants of Lower Mitton (g) — such 
tenant being assumed to be in the same circumstances, 
and possessed of the same advantages for so using them. 


(rt) I Q. B. Reps. 558. (i) 1 Term Rep. 721. 

(<f) Cald. 262, S. C. cited i Term Rep. 723. 

( d ) 4 M. & S. 317* W 9 & C. 188. 

i/) 8 Add. & El. 73. (^) 9 B. & C. Sio. 
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as the Appellants were: and this is the principle upon 
which the Courts have proceeded in The Queen v. The 
Lo 7 idon and South Western Raiheay Compayiy and The 
Queen v. The Grayid function Raiheay Co?npany, and by 
which this case must be governed. The peculiar ad- 
vantage the Appellants enjoy in the monopoly of trade, 
is a fair ground for rating them at the gross receipts. 

Their Lordships, without calling upon the Appel- 
lants Counsel to reply, delivered judgment, by 

The Vice-Chancellor Knight Bruce : 


The question is, whether the Appellants, who by 
the rate in dispute, made the 13th of February 1834, 
have been assessed upon no less an amount than 


300,000 rupees, have by it, under tlie Statute 33 
Geo» III., c. 52, sec. 158, been duly and equally as- 
sessed as owners or occupiers of houses, buildings, or 
ground, according to their true and real annual value. 
Unless they have been so assessed by the rate, the 
Appeal is well founded. It has been argued for the 
Appellants, that it does not sufficiently appear from 
the materials before their Lordships, what the rate is, 
or of what house or buildings, ground or grounds, the 


Appellants have been assessed as owners or occupiers. 
If there is any foundation for this argument, or any 
importance in the point, it is in the Appellants* fa- 
vour, But their Lordships not wishing to rest their 
decision upon it, decline giving any opinion upon 
the question. Assuming this objection to be out of 


the way — that is, assuming the rate to appear, and 
the Appellants to have been rated in respect only of 
rateable property, occupied by them, of a specified 
and properly ascertained nature—their Lordships think 
It manifest that the assessment, as far as the Appel- 
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lants are concerned, was on a wrong principle. Ff it 
was legitimate, or proper, to introduce into the calcu- 
lation of the true and real annual value of the property 
in question, or to refer, for the purpose of the calcula- 
tion, to the elements or circumstances which the s 
Justices and the Court of Quarter Sessions have intro- 
duced, or referred to, other and further elements, or 
circumstances, ought also to have been referred to, 
or introduced, which do not appear to have been so 
introduced, and which cannot be assumed to have been 
so introduced. 

An examination of the case of The Queen v. The 
Graiid Junction Railway (4 Q. B. Rep, 18 ), in com- 
parison with the case which was before the Supreme 
Court in the present instance, will sufficiently explain 
their Lordships' meaning in this respect. But are 
even the principles on which the decision in the Court 
of Queen's Bench proceeded, applicable to such a case 
as the present ? Their Lordships are not satisfied 
that they are. If of two manufacturers in the same 
street, carrying on precisely the same kind of busi- 
ness, by means of fixed machinery, one makes an 
annual profit of £, 2 fiOO per annum, the other an annual 
profit of only j^^i,ocx> per annum, that circumstance, if 
the respective buildings and machinery do not mate- 
rially differ in size, description, extent, or quality, 
cannot render the one liable to be assessed at a higher 
rate than the other. The greater or less degree of 
success, with which a trade or manufacture is con- 
ducted, in a warehouse, or manufactory, or other 
building, having or not having fixed machinery, de- 
pends on many and various contingencies and circum- 
stances, of a nature foreign to the mere capabilities of 
the warehouse, manufactory, or building, and cannot 
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form a just ingredient, in any calculation, of its true 
and real annual value. 

The test or definition afforded by section i, of 
the Statute 6 & 7 Will, IV,, c. 96, in these words-— 
" The net annual value of the several hereditaments 
rated thereunto, that is to say, of the rent at which 
the same might reasonably be expected to let, from 
year to year, free from all usual tenants* rates and 
taxes, and to the commutation rent-charge, if any, 
and deducting therefrom the probable average annual 
cost of the repairs, insurance, and other expenses, if 
any necessary, to maintain them in a state to com- 
mand such rent,*' — seems to their Lordships substan- 
tially a correct test or definition to be applied under 
the Statute 33 Cxeo. III., c. 52, And they are satis- 
fied that the application of the test or definition, to 
that which has been done in the present instance, is 
destructive of the rate. They are satisfied that no 
such principle was followed or kept in view. There 
must be judgment, therefore, for the Appellants, and 

the costs which they were ordered to pay below, if 
paid, must be refunded. 

Their Lordships desire it particularly to be under- 
stood, that they do not mean to express or intimate 
any opinion against the rateability of fixed machinery, 
or any opinion how this case might have stood, if the 
business which at the warehouses, and with the ma- 
chinery in question, the Appellants carry on, could 
not be carried on at Bofnbay, by any other persons 
than themselves, or in any other warehouse or place 

there, than the warehouse in question, or by any ma- 
chinery, except the very identical machinery, used by 
them. 
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Appellant^ 


AND 

William Thompson and Henry Kebbel Respondents.^ 

On Appeal fro7n the Supreme Court of Judicature at 

Bombay. 

^une^iS^s!* This was an Appeal from a judgment for the Re- 
^ ' spondents, given on the 25th of Novefnber 1844, in 

Goods con- , , 

tracted to be an action of trover, on the plea side of the Supreme 
IWered^free Court of Judicature at Bo^nbay, in which the Respon- 
on board,” to dents were the Plaintiffs, and the Appellant was the 

be paid for by ? r r 

cash or bills, Defendant, 

of the pur^" The Respondents, during the time to which the 

chasers, were 

board^^ancT” ^ Present : Members of the judicial Committee ^ — Lord Brougham, 
receipts taken the Vice-Chancellor Knight Bruce, the Vice-Chancellor Wigram, 
from the and the Right Hon. T. Pemberton Leigh. 

li^hterman^ Privy Councillors, — Asssss(?rsy — Sir E. H. East, Bart,, Sir A. 
employed by Johnston, Knt,, and Sir E, Ryan, Knt. 

the sellers, 
who handed 

the same over to them. The sellers apprized the purchasers of the deli- 
very, who elected to pay for the goods by a bill, which the sellers having 
drawn, was duly accepted by the purchasers. The sellers retained the mate’s 
receipts for the goods, but the master signed the bill of lading in 
the purchasers’ names, who, while the bill they accepted was running, 
became insolvent. In such circumstances, held by the Judicial Com- 
mittee of the Privy Council (reversing the verdict and judgment of the 
Supreme Court at Bombay), that trover would not lie for the goods, for 
that on their delivery on board the vessel, they were no longer tn transitu^ 
so as to be stopped by the sellers; and that the retention of the receipts 
by the sellers was immaterial, as after their election to be paid by a bill, 
the receipts of the mate were not essential to the transaction between the 
seller and purchaser. 
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transactions in question relate, were merchants of the ‘^45- 
City of Lofido 7 i^ carrying on business in co-partnership Cowas-jke 

as lead and tin plate merchants, under the firm and Thompson. 
style of Williain Tho 7 nps 07 i and Co. And the Appel* 
lant, during the same period, was a merchant and 
Parsee inhabitant of Bo??ibay, and the sole owner of 
the ship Buckhighajnshit'e. 

The declaration was filed on the 23rd of Jime 1842, 

and alleged that the Respondents “ were possessed 

as of their own property,” of certain pigs of lead therein 

mentioned, and that the Appellant afterwards converted 
them to his own use. 

The Appellant, confessing the conversion, pleaded 
to the declaration, one plea only, denying that the 
pigs of lead were the property of the Respondents in 
manner and form as they had alleged, and thereupon 
issue was joined. 

Commissions for the examination of witnesses on 
behalf of the Appellant and Respondents were issued, 
and evidence taken in Lo 7 idon, under them. 

On the 25th day of June 1844, the action came on 
to be tried before the Supreme Court. 

The case proved on behalf of the Respondents, 
was, that on the 12th of November 1841, while the 
ship Buckmghmnshire was lying in the East India 
Docks in the Port of Lojidon, in charge of William 
Stoekley, the ship’s husband and manager, employed 
in that capacity on behalf of the Appellant, the Re- 
spondents employed their lighterman, to put on board 
the pigs of lead in question, in two parcels ; and he 
received from the Respondents, with the lead two 
forms of receipt, therein set forth, written who’lly by 
their clerk. That on the same day the pigs of lead 
were duly put on board the Bucktnghamshirc by the 
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Respondents' Jighterman, who handed in the forms 
of receipt for the mate's signature, and that he then^ 
duly signed them, and returned them to the lighter- 
man, who, two or three days afterwards, returned 
them so signed to his employers the Respondents, 
and that from that time, and during all the time of 
the transactions in question, those receipts for tlie 
lead were retained by, and had remained in the pos- 
session of, the Respondents. It was also proved on 
behalf of the Respondents, that the firm of Messrs. 
BoggSt Taylor and Co. {who were the real shippers 
of the lead) became insolvent, and stopped payment 
on the i8th of December 1841 ; that on the 20th and 
29th of December 1841, whilst the Buckinghamshire 
still lay in the East India Docks, with the lead on board, 
possession of the lead was duly demanded on behalf of 
the Respondents, with an offer to pay all freight due 
upon it, and all other reasonable charges attending the 
re-delivering of it, which offer was refused on behalf 
of the Appellant, and that a certain bill of exchange for 
;{^i,2i8. os, 8 d,y which had been accepted by Messrs, 
Boggs, Taylor and Co., on account of the lead in ques- 
tion, remained in the hands of the Respondents un- 
paid, having been dishonoured by Messrs, Boggs, Tay- 
lor and Co. when it fell due. 

The case of the Appellant was, that on the 30th of 
October 1841, the Respondents contracted to sell to 
Messrs. Boggs, Taylor and Co., 100 tons of British Pig 
Lead, free on board, at £20 per ton, 6 months accep- 
tance," “ or 2\ per cent, discount, for cash," at the op- 
tion of Messrs. BoggSy Taylor and Co., and that the lead 
in question was shipped in pursuance of that contract. 
That on the 2nd of November 1841, Messrs. BoggSy 
Taylor and Co. addressed a letter to Messrs. Darnel 
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I?icke?ison and Co., requesting them to insure the lead *^45. 
in question, and to accept two bills of exchange, drawn Cowas^e 

on them by Messrs, Bog^gs^ Tayior Co. for ;£i,500 Thompson 
each, dated respectively the 2gth of October 1841, 
and the ist of November 1841, payable respectively six 
months after date, on the faith of Messrs. Boggs^ Baylor 
and Co. placing in their hands the lead in question, or 
the bills of lading relating thereto, with other lead and 

with copper of the value of £2,000, which bills of ex- 

change were accepted by Messrs. Daniel Dicke7ison 
Co., on the 2nd of November 1841, and long before 
the shipment of the lead by the Respondents, and were 
handed over by them to Messrs. Boggs, Taylor and 
Co., and paid when due. That the policies of insu- 

rance were effected, and that Messrs. Boggs, Taylor 
and Co. were debited by Messrs. Daniel Dickenson 

and Co. with the costs of such insurance. That on 
the i6th of November 1841, the captain of the 
Btichingha 777 sJiirc, without requiring the delivery to 
him of the receipts for the lead in question, before re- 
ferred to, signed four bills of lading of the lead in 
question, dated the 15th of November 1841, prepared 
by Messrs. Boggs, Taylor and Co., describing it as 
shipped by Messrs. Boggs, Taylor Co., and to be 
delivered to Messrs. B. & A, Jlormajec, or to their 
assigns, which bills of lading were afterwards endorsed 
by Messrs, Boggs, Taylor ^.x \6 Co., in blank, and deli- 
vered by them to Messrs. Daniel Dickenson and Co. 

That on the 26th of N^oa:c??tbcr 1841, Messrs. Boggs, 

Taylor and Co., declining to pay for tlie lead in 
cash, accepted the dishonoured bill of exchange for 
jCi,2i8. 06'. %d. before mentioned, which was dated the 
I2th of November 1841, being the date of the ship- 
merit, and was drawn on them by the Respondents, 
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and was accepted by Messrs* Boggs, Taylor and Co*, 
on account of the lead in question, and made payable 
six months after date*— The Appellant also proved 
that, according to the usage and custom of mer- 
chants in London, where goods are sold to be deli- 
vered free on board a ship, it is part of the seller's 
duty, under the contract, to ship them, but that in 
such cases the buyer, at whose risk they are from the 
time of shipment, is considered to be the shipper — 
that where goods are sold on a contract, to be deli- 
vered free on board, to be paid for by bill, and are 
shipped on board and a bill given, pursuant to the 
terms of the contract, it is the seller^s duty, on re- 
ceipt of the bill, to deliver up the maters receipt 
(if any), to the buyer, and that the seller's retention 
of the maters receipt, after such bill given and received 
by the seller, would give the seller no claim against 
the ship-owner or the broker, or the goods, and 
maintained that the possession by the Respondents, 
of the receipts for the lead, did not affect their pro- 
perty in it. 

The Court, after considering the evidence, found that 
the pigs of lead were the property of the Respondents, 
as they alleged in their declaration, and thereupon 
judgment was given for the Respondents, from which 
the Appellant appealed. 


Mr. F. Kelly, Q. C., Mr. S. Wortley, Q. C., and 
Sir John Bayley, for the Appellants. 

In this case, your Lordships sit as a jury as well as 
judges; you have to find a verdict upon the facts con- 
tained in* the evidence taken under the Commission. — 
[Lord Brougham : We try all the Court below tried; 
we are not a Court of Error.]— The question to be 
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decided is this; whether there was a complete and 
perfect delivery when the lead was put on board. If 
so, the transitiis was at an end. If it was not, the 
legal possession was undoubtedly in the sellers, and 
they could stop the goods. We submit that the 
transitiis was completed by the shipment of the goods. 
— Brougham \ Mr. Justice Le BlanCy in Busk v. 

Bavis (tz), clearly lays it down that if anything remains 
to be done, between the buyer and seller, the goods may 
be stopped.] — By the terms of the contract between the 
sellers and the purchasers, the latter agreed to pur- 
chase the lead in question, and to pay for it by cash 
or bill, at their election, when delivered to them free 
on board a ship, to be named by them. The sellers 
accordingly delivered the lead, by their direction, free 
on board the ship Buckinghamshire ^ and having done 
so, delivered an invoice, stating that they had so done; 
and having been apprised of the purchasers’ election 
to pay by bill, drew a bill upon them for the price of 
the lead, which bill was accepted by the purchasers 
and delivered to the sellers, and thereby the transac- 
tion of sale and delivery was completed. The ship- 
ment was a complete delivery to the purchaser within 
the terms of the contract, and the right to stop, in 
transitu, did not exist after such delivery. The cir- 
cumstances of the lead being shipped on account of 
the purchasers, distinguishes the case from Craven v. 
Ryder {jS),Ruck v, Uatjield Thompson v. Trail {d). 
In these cases the goods were shipped on account of 
the sellers. The taking the ship's husband’s receipts 

(rt) 2 M. & S. 403. 

(0 5 B. & Aid. 632. 


{t) 6 Taunt. 453. 
LO 6 B. & C. 36. 
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was never intended, and did not operate in law, to 
control the right of possession or property in the lead, 
and its retention was accidental, and was alike devoid 
of such intention. It gave them no better title to the 
lead, than if they had delivered the maters receipts to 
the purchasers, on receiving their bill in payment, the 
receipts being retained by them under circumstances 
which had no reference to the title. The Supreme 
Court has wholly disregarded the legal effect of the 
evidence given on the part of the Defendant, and has 
assigned to the Plaintiffs possession of the mate's re- 
ceipts, an effect unwarranted by law, and the usage and 
custom of merchants. The object of the retention, 
was a question of intention for the Court to decide upon 
the evidence, and such evidence proved conclusively, 
that the sellers did not, after they received payment for 
the lead by bill, retain possession of the mate's receipts 
with the intention of continuing or retaining any pro- 
perty in, or control over, the lead. In the absence of any 
notice from the sellers to the Defendant or his agents, 
not to make out and deliver to the purchasers, bills of 
lading, the Defendant was bound to make out, sign, and 
deliver bills of lading to, and at the request of, the pur- 
chasers, to the holders of the bill of lading. 


Serjeant Channell^ and Mr. Peacock^ for the Re- 
spondents. 


The lead must not be considered to have reached 
its journey's end. The shipment was not a complete 
delivery of it by the sellers to the purchasers, and 
on their insolvency they were entitled to stop the 
lead in transitu. Miles v. Gorton (a). No case has 


(rt) 2 Cl. & Mee. 504. 
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been cited against the sellers* right to stop in traiisitu. 
The signing of the receipts by the ship's husband was 
an admission, that the lead continued to be the pro- 
perty, and subject to the order, of the sellers, and 
they retained their property in the lead, as long as 
they retained the receipts for it. The goods were 
sold under a contract to deliver them on board the 
ship to be named by the purchaser. In such a case, 
the seller retains his property in the goods, by taking a 
receipt for them, from the person in charge of the 
ship; and so long as he keeps this receipt in his own 
hands the shipment is not a complete delivery to the 
buyer. Craven v. Ryder {a). Abbott on Shipping 
He still retains his right, if the receipt be refused him 
at the time of shipment, and the master afterwards 
sign and deliver a bill of lading to the purchaser who 
becomes insolvent, after the departure of the ship. 
Rtick v, Uatjicld (c). Neither did the signing of the 
bill of lading to the purchaser affect the sellers' right 
to stop the goods. Thompson v. Trail (d). The receipts 
were the proper evidence of the sellers' property in 
the lead; the signing, therefore, by the captain of 
the vessel, of the bills of lading, for the lead, without 
requiring the delivery of the receipts for it, did not 
pass the sellers' property in the lead from them to 
third persons. In Craven v. Ryder, Chief Justice 
Gibbs, in giving judgment, says, the person in pos- 
session of the lighterman's receipt, is the person en- 
titled to the bill of lading, wliich ought to be given 
only to the holder of the receipt." No distinction 
exists in tliat case from the present, except in the 
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25th July. 



form of the receipt. The receipt has never been parted 
with by the seller. 

4 

Lord Brougham ; 

Messrs. So£‘£‘Sf Taylor and Co- bought of Messrs. 
Thompson and Co,, in the city of London^ 100 tons of 
British pig lead free on board/' at £20 per ton, to 
be paid for by acceptances, at six months, upon delivery 
on board, or in cash at per cent, discount ; at the 
option of the sellers- The lead was delivered on 
board, and receipts taken by the lighterman, from the 
mate of the vessel, which vessel was chosen and indi- 
cated by Boggs, Taylor and Co., the purchasers. The 
sellers elected to be paid by acceptances at six months, 
which they immediately received from the purchasers, 
and the latter having failed soon after, both after they 
accepted the bill and after the master of the vessel had 
signed bills of lading- The question arose at Bombay^ 
in an action of trover, by the Appellants, the dispute 
being, whether these goods were in transitu^ so as to 
give Tho 7 npson and Co. a right of stoppage, or had 
reached their journey^s end, and were completely vested 
in the purchasers, and Co-, and their assignees, 

under the bill of lading. 

It is proved beyond all doubt, indeed it is not 
denied, that when goods are sold in London^ ''free on 
board," the cost of shipping them falls on the seller, 
but the buyer is considered as the shipper. The ar- 
gument of the Respondent and of the Court below, we 
must presume (having no note of the reasons for the 
judgment under Appeal), is, that the mate's receipt was 
never given up by Thompson and Co., to BoggSt Taylor 
and Co., and that, therefore, the sale was not com- 
pleted, the delivery was imperfect, something remained 
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Ixj be done, and the transaction was not finished, nor 

the transitiis determined, Cowas-jeb 

We are clearly of opinion, that the non-delivery of Thompson. 
the receipt can operate nothing whatever, and on this 
plain ground, that Tho?Ttpsoti and Co. ought to have de- 
livered it up j it was their clear and bounden duty 
so to do 5 and it would be preposterous that they 
should avail themselves of their own wrong against 
the other party, whom they had injured. What pos- 
sible right, could they have to retain the receipt, which 
belonged to Hoggs^ Taylor and Co., as much as any chat- 
tel in their possession ? It is admitted by one of the firm, 
in a conversation sworn to by a witness, and not in 
the least contradicted by any other evidence, or by his 
cross examination, that if the receipt had been asked 
for, it would have been given up. This was a matter 
of course. Either a mere oversight, or a fraud, must 
have caused its being retained, after the acceptance 
was taken on the delivery of the goods — which ac- 
ceptance was a payment in substance ^ for a payment 
in cash would have been made had the sellers preferred 
to lose the two and a half per cent, discount ; therefore, 
they never can be heard, to set up the possession of the 
receipts against the purchaser of the goods. They 
were bound to give them up, in good conscience, and 
would have been compelled so to do, had a bill in 
equity been filed against them, and all actions, incon- 
sistent with the equities of the purchasers, would have 
been staid— or trover might have been maintained for 
the receipts, at law: therefore, the argument fails en- 
tirely, which is founded on the possession of them. 

Indeed, numberless reasons occur to show, that no 
such doctrine can have any foundation as the one on 

which the Judgment below proceeded. The lighterman 
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may, and generally does, take one receipt for all the 
goods he delivers, specifying each parcel. Then how 
can the complete delivery of each person’s goods, and 
their property vesting finally in him, depend on the 
possession of a document which only one of them can 
by possibility hold? But the best answer to the po- 
sition contended for, and the best removal of it from 
the case, is the obvious consideration, that the taking 
a receipt is a mere accident, not essential to the trans- 
action between the buyer and seller, however good for 
binding a third party, the ship owner or his captain 


and mate; and no receipt being necessary, no non- 
delivery of it can affect the proceeding. Suppose the 
lighterman took no receipt, or, taking it, dropt it into 
the water, or otherwise lost it, shall it be said that the 
delivery of the goods is the less complete, when the 
stipulated price has been paid, or an equivalent for it 
taken in an acceptance according to the contract ? 

Does not the taking that acceptance, which was by 

the contract only to be given by the purchaser on the 

delivery of the goods, and to be given for each parcel 
as delivered, at once show that the delivery was com- 
pleted, that nothing remained to be done, that the 
goods had reached their journey’s end, and that they 

were no longer m transitu to be stopt ? 

The cases and authorities resorted to, prove really 

nothing in favour of the Judgment. Craven v. Ryder 
(6 Taunt 433) differs materially from the present case, 

in having an order from the sellers ^ 

receive the goods for and on account of the Plaintiffs 

(the sellers), and in the receipt expressly stating that 

thev were received for and on account of the sellers ; 

and it was proved that this form had been recently 
adopted, for the express purpose of giving the sh.pp-r 
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command over the goods, until the receipt should be ^ 45 - 

given up for the bill of lading. It is true, Gibds, C.J., Cowas-jee 

says he should have held the same opinion had the re- Thompson. 

ceipt been in the old form; yet he says the change is a 

circumstance to be considered. Nor can we argue that 

it is otherwise, than an important distinction between 

that case and this. Dallas, J., who tried the cause. 

said, the jury were clear that the Plaintiff never had 

parted with the possession ; so that he considered the 

fact of continuing possession as having been left to 

them. Moreover, there was evidence in the present 

case that by the custom of the trade, when goods were 

sold ‘'free on board,” the buyer is considered as the 

shipper, though the seller is to carry them for him to 

the vessel ; and we know not if any such evidence 

was given in Craven v, Ryder. If that Judgment be 

understood to hold this evidence immaterial, then we 

are unable to concur with it. 

In Rtick V. Hatfield (5 B. & Aid, 632), a receipt was 
tendered to the mate, who had the command, stating 
that the goods were shipped on account of the Plaintiff 
(the seller), but he refused to sign it. and delivered bills 
of lading ; and Abbott, Chief Justice, held that the De- 
fendant ought to have signed the receipt so tendered, 
which would have been an acknowledgment, that the 
goods were delivered on account of the Plaintiff. 

In Thompson v. Trail (6 B. & C. 36), there was no 
mention of the goods being received on account of the 
Plaintiff* but though this is alleged to liavc been deemed 
immaterial, the case in Banc turned entirely on the 
question whether or not tliere was evidence of a con- 
version. 

Reliance was placed on a passage in Abbott on the 
Law of Shipping, Part IV. c. 10. (p. 469. 6 Ed.), in 

59 
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which the cases of Ruck v, Hatfield and Craven v. Ryder 
are cited. But in another passage of more distinct- 
ness, Part IV. c, 4, (p. 301,) the learned author says, 
that the master should take care not to sign a bill of 
lading before he has had the receipt returned, else he 
" may make himself responsible to the shipper and the 
holder of the receipt. But he goes on to say, how' he 
may make himself responsible, and in what event, in 
case the shipper has a legal right to have the goods 
delivered to his own order. 

The question in all the cases between buyer and 
seller, which is the case here, is, whether, or not, any- 
thing remained to be done as between these two par- 
ties. The importance of keeping that in view and 
always attending to this, whether the question arises 
between these two parties or between one of them, the 
seller, and some third party, is well stated by Le Blanc 
J., in Busk V. Davis (2 M. & S. 403), and Whitehouse v. 
Frost (12 East. 621). In the present case, it is quite 
clear, that nothing whatever remained to be done, be- 
tween the buyer and seller, unless it be that the former 
ought most certainly to have delivered up the mate's 
receipt, which he wrongfully, or by oversight, kept pos- 
session of, without the shadow of a right to it; and 
whether it be wrong or error, he is not the party to 
take advantage of this. 

The Judgment below must be reversed. The costs 
below, if any have been paid by the Defendant (Appel- 
lant), must be returned to him, and the Plaintiff (Re- 
spondent), must pay the costs of the suit below. 
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Archibald Francis Arbuthnot, \ 

George Arbuthnot, William , 

M ‘TAGGARTand Alexander Mac- ^ 

KENZIE . . ... ... ) 

and 

John Bruce Norton ... ... RespondeiiL ^ 

On Appeal from the Supreme Court of ytidicahtre at 

Madras. 


Supreme 
sum of 
the Act. 


T'hE question in this case was the validity of an as- 
signment, made to the Appellants, by the late Sir 
fohn David Mortoii^ a Puisne Judge of the 
Court of Judicature at Madras, of the 

(£2,500), which, by virtue of 
6 Geo. IV., c. 85, was payable to his legal personal re- 
presentatives, in the event of his death, while in pos- 
session of the office of Judge, 

By the. Act of Parliament, 6 Geo. IV., c. 85, in- 
tituled, An Act for further regulating the Payment 

® Present : Members of ytidicial Commiilee , — Tho Lord Presi- 

dent (the Duke of Buccleugh), the Vice-Chancellor Knight Bruce, 

the Right Hon. Dr. Lushington, and the Right Hon. T. Pemberton 
Leigh. 

Privy Councillors,— Sir E. H. East, Bart., and Sir E. 
Ryan. 


9th Feb. 

1846. 

An assign- 
ment by a 
Puisne Judge 
of the Su- 
preme Court 
at Madras, 
of the sum 
“ equal to the 
amount of six 
months* 
salary,” di- 
rected by the 
6 Geo. IV., c. 
85 i to be paid 
to the ” legal 
personal re- 
presenta- 
tives ” of such 
Judge, in case 
he shall die> 
in and after 
six months’ 


possession of 

valid assignment, being a vested contingent interest in such Judge • ’and not 

being payable dunng the lifetime of the Judge, is not an assignment of 

salary, within the 5 & 6 c. 16, and 49 Cce. III., c 126, and, 

therefore, contrary to public policy. . 
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of Salaries and Pensions to the Judges of His Majesty^s 
Courts in l?tdia/* and which in its preamble recites. 
That it was deemed expedient to make further pro- 
vision for all such Judges, so as that the acceptance of 
their respective offices should not be the occasion of 
actual loss to their representatives, in the event of the 
death of any such Judges taking place after their 
arrival in I?idia” it is, by the 5th section, enacted, 
That when and as often as it shall happen that any 
such Judge should depart this life, while in possession 
of such office, and after the expiration of six calendar 
months from the time of his arrival in India^ for the 
purpose of taking upon him the office of Judge, then 
and in such case the Court of Directors of the East 
India Company shall, and they are thereby required to 
pay, or direct and cause to be paid, out of the territo- 
rial revenues from which the salary of such Judge so 
dying should be payable, to the legal personal repre- 
sentatives of such Judge so dying as aforesaid, over 
and above what might have been due to such Judge at 
the time of his death, a sum equal to the amount of 
six calendar months* salary of the office of such 

Judge."* 

On the 23rd of October 1841, Sir John Norton 
was appointed a Puisne Judge of the Supreme Court 
of Judicature at Madras, where he arrived in April 
1842, and entered upon his judicial duties, and died on 
the 24th of September 1843, while in the possession 
of his office, leaving the Respondent his executor and 

legal personal representative. 

Upon the death of Sir John Norton, a sum of 
money, equal to one half year's salary (R. 25,000), 
became, in accordance with the terms of the before- 
mentioned Act of Parliament, payable to his legal 
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personal representatives, which sum the Respondent, 
as such legal personal representative, received. 

Previous to the month of Attgtist 1842, Sir Joh7i 
I^orton had obtained certain pecuniary advances from 
the Appellants, who are merchants and agents at 
Madras ; to secure the repayment of which, he made 
an assignment to them of a policy of insurance, ef- 
fected on his life for ^^^2,500 ; and subsequently be- 
coming further indebted to the Appellants, he, upon 
their demand for additional security, addressed a letter 

to them, dated the 20th of August 1842, which was as 
follows : — 


Gentlemen,— I acknowledge to have received from 
you a second bill on Messrs. Coutts and Co., in favour 

J^ryef^ Ksq. Now, for the repayment to you 
of the monies payable in respect of such bill, I pledge 
and make liable, not only the policy of insurance in 
your hands, and the other property made liable to you 
for previous advances ; I further make liable for all 
such advances, including the monies in respect of the 
aforesaid bill of exchange, and do agree to assign, and 
do assign to you the sum of £2,^00, payable to my 
personal representatives, in case I should die in pos- 
session of my office of one of the Judges of the Su- 
preme Court ; and do agree that this sum shall be re- 
ceived by, and be payable to you, as a further security 

for all such advances, and any balance I may owe to 
you.” 


At the time of the decease of Sir John Norton, 
balance was due to the Appellants, amounting to th 

sum of Rs. 51,421. 13a. 8p. : and they claimed t, 

be entitled to receive in part discharge of that balance 
the sum of money which the Respondent had receive, 
in respect of the allowance directed to be made by th. 
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1846. _ Statute before-mentioned, to the “legal personal re-r 
Arbuthnot presentatives '' of a deceased Judge in India, 

Norton. 1 844, the Appellants exhibited 

their Bill of Complaint on the Equity side of the 
preme Court of Judicature at Madras^ against the 
Respondent, stating the facts arid circumstances above 
set forth, and further stating that, under the aforesaid 
assignment of the 20th of August 1842, they, the 
Appellants, were entitled to have the said sum of 
Rs. 25,000 applied towards the payment and discharge> 
so far as the same would extend, of the balance of 
Rs. 51,421. 13a. 8p., due by the said Sir John 

Norton to them, the Appellants, as aforesaid, and 
praying that the said assignment, bearing date the 20th 
of August 1842, might be declared to be a good and 
valid assigrinrtent to the Appellants, of the monies pay- 
able under and by virtue of the said Act of Parliament 
as aforesaid ; and that the Respondent might be de^ 
creed to be a trustee for the Appellants of the said 
sum of Rs. 25,000, so receiived by him under such Act, 
and that if the Respondent did not admit the correct- 
ness of the account so sent to him by the Appellants 
on the 2nd of Novefrtber 1843, aforesaid, then that 
an account might be taken of what was due and owing 
to the Appellants for and on account of the said Sir 
John Norton^ deceased, and that an account might 
be taken of all sums of money received or to be re- 
ceived by the Appellants for and on account of .the 
said policy of insurance, the Appellants offering to 
give credit for the same when the same should be re- 
ceived by them or their agents, and that the balance 
due to the Appellants after such receipts might be as- 
certained, and that the Respondent might be decreed 
to pay to the Appellants the said sum of Rs. 25,00a, 
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so far as the same would extend, in discharge of such 
Lalance. 

The Respondent by his answer admitted all the facts 
and circumstances hereinbefore stated 5 but submitted, 
as a matter of law for the judgment of the Court, 
whether or not the letter of the 20th of August 1842, 
was a valid and effectual assignment of the sum in 
question; and he insisted that such sum was not as- 
signable or disposable by Sir Johri Nort07i as part of 
his estate. 

The cause came on to be heard on bill and answer, 

on the 29th and 31st of 1844, before the Supreme’ 

Court at Madras, and on the 12th of September 1844, 

judgment was pronounced by Sir Edward Gambier, 

Chief Justice, when the Court ordered and decreed 

that the Bill of Complaint of the Appellants should 
be dismissed without costs. 

From this Decree, the Appellants brought the pre- 
sent Appeal. 



Arbuthnot 


V. 

Norton. 


Mr. Kindersley, Q.C., and Mr. H. Prendergast, 
for the Appellants. 

Under the 6th Geo. IV., c. 85. S\v John Norta7i, 
having been six months in the possession of .his office 
of Puisne Judge, acquired a right to have the sum of 
25,000 rupees paid to his legal personal representa- 
tives, in the event of his dying while in such posses- 
sion; he had, therefore, such an interest as was assign- 
able in equity. The letter of the 20th of August 1842, 
constitutes a valid and effectual assignment of such 
interest. The question turns upon the words, legal per- 
sonal representatives.— [The Vice-Chancellor ^ K, light 
Bruce -. The word personal is not to be found in 
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the Statute of Distributions. I do not think there 

Arbuthnot is any case in which the words, legal personal repre- 

V# 

Norton. sentatives, have been held to be next of kin.]~The cases 

in which Courts of Equity have decided that the words 
legal or personal representatives meant next of kin, 
have always been either upon the construction of a 
Will or a Deed, where it was evidently the intention of 
the testator or the parties to the Deed, to exclude 
executors or administrators. Bridge Abbott {a). Pa- 
lin V. Hills {b). Evans v. Charles (c). Bulmer v. 
Jay (d). Here the question arises upon the words of 
the Act of Parliament, where the legal effect must be 
given to the words “ legal personal representatives,” 
this must mean executors or administrators. The in- 
tention of the I egislature is clear. -A sum of money, 

equal to half a year’s salary, is to be paid, to the legal 
personal representatives of a Judge dying in office — 
that can only mean the persons who shall represent 
his estate. The Court below proceeded on the assump- 
tion that Sir John Norton had no vested interest in 
this sum, and could not, therefore, assign it ; but if 
the words of the Act of Parliament mean any thing, 
they make it part of his personal estate, and he had a 
right to select to whom it might go— -he could choose 
his own executors. How can it be said that, if undis- 
posed of, this sum would not form assets in the hands 
of his executors, and, as such, liable to the claims of 
creditors? If that is so, what is there to prevent him 

prospectively charging it by deed inter vivos? Many 

cases might be put, of property which could not, by 
any possibility, fall into possession in the party’s life- 


(iz) 3 Bro. C- C, 224. 
((:) I Anst. 128. 


( 3 ) I Myl. & K. 470. 
{(f) 4 Sim. 48. 
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time, and yet it is assignable, such as a post obit bond, 
payable at the party's death. 

Then it is said, that the assignment of such an in- 
terest is contrary to the policy of law, and within the 
meaning of 5 & 6 Edw. III., c. 16, which was extended 
to Itidio, by 49 ^00* III., c, 126. This is not an assign- 
ment of salary; for the Act expressly calls it “a sum 
equal to half a year’s salary." It is true that the law 
will not allow the emoluments of an office to be aliened, 
where the separation of those emoluments, from the 
office to which they are annexed, would be inconsist- 
ent with public policy. It will not admit the enjoy- 
ment of the emoluments to be in one person while 
the office remains in another. In the case of military 
half-pay, it is not merely a reward, but a retainer for 
future services; but here, when this sum becomes pay- 
able, the party must be dead. — [The Vice-Chancellor 
Knight Bruce \ Have not the public an interest in 
seeing that a person holding the high office of a Judge, 
should not die in such circumstances, as that there 
should not be assets sufficient to defray the expenses of 
his funeral?] — In DaviS v. The Duke 0/ Marlborough {a), 
it was laid down by Lord Eldon^ that a pension for past 
services might be alienated. Where there is no cure 
of souls, the profits of a Canonry may be assigned, 
Greenfell v. The Dean mid CanoJis 0/ Wmdsor {b)^ 
In the same way it has been held, that half-pay is 
not assignable, future services being contemplated, 
McCarthy v. Gootd (c). Gibson v. The East Ifidnz 
Campa?iy {d). Stone v. Lidderdale {e). But in none 
of these cases has it ever been held that a pension 

(d) I Swan, 79. 2 Beav. 544. 

(0 1 B. & n. 3S7. {</) 5 Bing. N. C. 262. 

{c») 2 Ansi, 533. 
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given in remuneration of past services, and not for the 
purpose of keeping the party in a situation for future 
services, was not capable of being assigned, 

♦ 

Mr. Chilton, Q. C., and Mr. Jenkins, for the Re- 
spondent. 

First. Upon the true construction of the 6th Geo. 

IV. , c. 85, no interest in the fund thereby expressly 
directed to be paid to the “ legal personal represen- 
tatives ” of a deceased Judge, vested in Sir John 
Norton, so as to enable him to assign or transfer the 
fund ; on the contrary, the fund in question, being in- 
tended by the Legislature as a gift or gratuity, to arise 
and be payable only upon the decease of the Judge 
while in office, in order that the acceptance of office 
should not occasion loss to his personal representa- 
tives. We do not dispute that, where the term legal 
personal representative occurs in the Act of Parlia- 
ment, it means executor or administrator, for the same 
hand is to receive it that is to receive the other part of 
his personal estate ; but it is also clear, from the pre- 
amble, that the meaning of the Legislature was, that 
the next of kin of any Judge dying in office, are the 
persons who would be entitled, according to the Sta- 
tute of Distributions. Cotton v. Cotton (a). Robinson 

V. Smith (J). Styth v. Monro (c). Baines v. Ottey td). 
And we submit that, from the preamble of the Act, it 
is to be inferred that the Legislature intended to make 
some provision for the family of the Judge dying in 
office to enable them to return home. If the Leg.s- 
Hture had intended to give this benefit to the party 


(<z) 2 Beuv. 67. 
(c) lb. 59* 
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himself, irrespective of his family, why should not the 
Act have made the half year’s salary payable in ad- 
vance ? But no ; the party himself can never, by any 
possibility, become possessed of tins sum. It is no- 
thing but a bare possibility, and not coupled with any 
interest, and is, therefore, not assignable at law. Jones 

V. Roe (a)> 

Secondly. It is against public policy to allow this 
sum to be assigned. The distinction attempted to be 
made between a pension for past services, without re* 
ference to future employment, and that with reference 
to future employment, is untenable. The assignment is, 
therefore, void, as against public policy. Lidderdale v. 
The Duke of Montrose {b). Davis v. The Duke of Marl- 
borough. 



Arbuthnot 


V, 

Norton . 


i\Ir. Kindcrslcy^ in reply. 

The principle upon which Courts have held pen- 
sions and salaries of public officers inalienable, is, 
either that they are given to keep up the dignity of the 
office, or to ensure a due discharge of its duties. And 
it has been held in either case, that it is against public 
policy to assign such a salary. But the question here 
is, what is this half year's salary. It is obvious that it 
is given to prevent loss to the personal estate of the 
party, by his going out of this country to take office in 
India, Then, if it is to be considered as personal 
estate, and subject to debts, why may not the party 

himself pay a particular creditor in preference to the 
others ? 


(.7) s Term Rep. mil SCO note to Pint fox v. P>>^cr<t. 
T?op. n. Erl. iS., 5 . S. .■ pUn , V, 

R* n. 2.1'' 
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The Right Hon. Dr. Lushington : 

The question in this case arises between Messrs, 
Arbuthnot & Co., who are merchants and bankers car- 
rying on business at Madras^ and Mr. ^ohn Bruce 
Norton^ who is the son and executor of the late Sir 
John David Norton^ vjho was one of the Puisne Judges 
of the Supreme Court of Madras ; and it relates to a 
sum of £2,500, which is payable by virtue of the Sta- 
tute 6th of Geo. IV., cap. 85. and which is granted in 
the following manner (so far as relates to this question) : 

that when and so often as it shall thereafter happen, 
that any Puisne Judge of the Supreme Court of Judi- 
cature at Madras^ shall depart this life, while in pos- 
session of the said office, and after the expiration of six 
calendar months from the time of his arrival in India^ 
for the purpose of taking upon him the office of Puisne 
Judge, then, and in all and every of such cases, the 
Court of Directors shall, and they are thereby required 
to pay or direct, and cause to be paid out of the terri- 
torial revenues, from which the salary of such Puisne 
Judge, so dying, should be payable, to the legal personal 
representatives of such Puisne Judge, so dying, as 
aforesaid, over and above what may have been due to 
such Puisne Judge at the time of his death, a sum 
equal to the amount of six calendar months' salary of 

the office of Puisne Judge.'’ 

The sum on the present occasion, that is equal to the 

amount of six months' salary, is £2,^00, and the claim 
of the Appellants is limited to that sum ; and the ques- 
tion is, whether, under the circumstances, they are 

entitled to it, within the provisions of this Act ? 

Now it appears that some time anterior to the 

death of the late Sir John Norton, he, for a good and 
valuable consideration, purported to make an equitable 
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assignment of all his right and interest in tins ^2,500, 
to Messrs. Arbiithiioi^ in consideration of monies re- 
ceived from them ; and the first question is, whether 
Sir Johyi Norton had the power of making such an 
assignment, or whether, by virtue of this Act of Parlia- 
ment, this fund was destined to go to some other 
persons, or in some other direction. 

With regard to this sum of ^^2,500, their Lordships 
are all of opinion, that the intention of the legis- 
lature was to provide against a contingency, which 
had arisen in two or three antecedent instances, and 
which contingency, in cases to come, is specifically pro- 
vided for by this Act of Parliament, viz. that a person 
taking upon himself the office of a Judge in lyidia^ and 
dying in the possession of the office, having been put 
to great expenses at the time of making his outfit from 
this country to India^ might have some certain means 
whereby his estate would be enabled to be reimbursed 
that loss, in case of his death whilst in office. 

Their Lordships think, that any construction of 
this Statute, which would appropriate this fund in 
any other way, would be against the whole intention of 
the legislature. Without saying what might be the 
meaning of the words which I have read^ especially the 
words 'Megal personal representative,” in any other 
case, and without reference to any other context 
or construction, the only question here is, what is 
the meaning of those words in this Act of Parliament; 
and we are all of opinion that they mean the executor 
or administrator of tlie Judge deceased, and that the 
money is to be taken as part of his general assets, and 
to be administered as such. 

That being so, the second question is, whether it 
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was in the power of Sir ^ohfi Nor to?i to assign this 
sum of. money. 

No question has been raised at all, that if it was fn 
his power, the letter, which forms part of these pro- 
ceedings, is sufficient to constitute an equitable assign- 
ment. 

Now we consider the £2,500 to have been part of 
his estate, precisely in the same light, and precisely of 
the same description, as if it had been a policy of assu- 
rance upon his life ; that is to say, a certain sum of 
money to which he would be entitled upon the con- 
tingency of a certain event • over which he had complete 
power of disposition by assignment in his lifetime, or 
by testamentary disposition, if he thought fit to exercise 
the power in that way. 

With regard to the last question, which is a question 
certainly which their Lordships have thought deserv- 
ing of greater attention and consideration than either 
of the preceding points that were discussed at the 
bar 5 viz. whether this assignment is against public 
policy or not, — we have come to the conclusion that it 

is not against public policy. 

In giving this opinion, we do not in the slightest 

degree controvert any of the doctrines, whereupon the 
decisions have been founded, against the assignment of 
salaries by persons filling public offices: on the con- 
trary, we acknowledge the soundness of the principles 
which govern those cases, but we think that this case 
does not fall within any of these principles^ and we 
think so because this is not a sum of money which at 
any time during the lifetime of Sir yo/m Norton, 
could possibly have been appropriated to his^ use, or 
for his benefit, for the purpose of .‘sustaining with 


ON APPEALS FROM THE EAST INDIES. 


447 


decorum and propriety the htgli rank in life, in which . . 

lie was placed in Ijidia* We do not see any- of the Arbuthnot 

evils, which are generally supposed would result from the Norton 
assignment of this sum, inasmuch as during his lifetime 
his personal means would in no respect whatever have 
been diminished, but remain exactly in the same state 
as they were. It is for these reasons, that their Lord- 
ships are of opinion, that the Judgment of the Court 
below was erroneous, and that we arc under the neces- 
sity of reversing that judgment ; but being all of opinion, 
that this was a case which it was necessary for an exe- 
cutor to have the j udgment of a Court upon, w^e think 
under the special circumstances, that the costs on both 
sides, both here and inj India, should be paid out of 
the fund. 
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John Cowie and Others 


AND 

« 4 

William Remfry and Others 


Appellants^ 


... Respondents."^ 


On Appeal from the Supreme Court of Judicature at 

Calcutta. 


T HIS was an action brought in the Supreme Court 
at Calcutta, to recover damages for the non-perform- 


o Present : Members of the yttdicial Committee,— ThQ Lord Presi- 
dent, (the Duke of Buccleugh.) Lord Brougham, the Vice-Chan- 
cellor Knight Bruce, theTtight Hon. Dr. Lushington, and the Right 

Hon. T. Pemberton Leigh. 

Privy Councillors,— 5,— Sir E. H. East, Bart., and Sir 

E. Ryan. 


lokh & I ith 
Feb, 1846, 

C. & Co. and 
H. & Co. 
were mer- 
chants at Cal’ 
cutia H. & 

Co. sold to 
C. & Co. a 
large quantity 
of indigo, 
through the 
medium of a 
broker^ who 
drew up a 

sold note fj Co and submitted it to /f. for his approval, when 

addressed to \ particular word remaining, the broker took the 

// having c ^ . .^d informed him of H. 's objection. C. struck his pen 

sold note tv. t . .q bv /f placing his initials over that erasure, 

through i.ie word ^ thereupon delivered it, so altered, to 

and returned It to ihe^b^roker,^^^ ^ ^ Co., on the following day a 

H. & Co. . .-b differed in certain material terms from the sold note, 
bought note, ^ & Co aeainst C. & Co. for non-performance of 

In an action brought by //. & Supreme Court at Calcutta 

the the^ sold note alone formed the contract, and found 

was of op TTnon aoi^eal held by the Judicial Committee, reversing 

for the Plamt.ffs ,bY tranSn was one of bought and sold notes and that 
such finding, .. C ’s alteration of the sold note and affixing 

"r^t sufficre^nt t^make that note, alone, a binding con- 
h.s initials, a material variation in the terms of the bought 

note\Vi?h""the soldTote?thiy together did not constitute a binding contract. 
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ance of a contract by which the Appellants (the ^^ 4 ^- 

Defendanls) engaged to purchase of the Respondents Cowie 

(the Plaintiffs) a certain quantity of indigo. Rem^rv. 

The Appellants and Respondents both constituted 
mercantile houses at Calcutta. 

The contract was made through the instrumentality 
of a broker of the name of Mohnes^ who then carried 
on business in partnersliip at Calcutta, 

The breach of the contract consisted in the Appel- 
lants’ refusal to receive and pay for 147 chests of 
indigo, being part of a much larger parcel delivered 
to the Appellants by the Respondents, and which the 
Appellants afterwards returned, and refused to receive 
or pay for, upon the ground that by the specific terms 
of the contract, they were authorised to reject these 
147 chests, on account of the inferior quality of the 

indigo contained in them. Tlie entire parcel consisted 
of 1, 166 chests. 

The declaration stated, that the Defendants and 
one Williatn Ainslie, who was then without the juris- 
diction of the Supreme Court, bargained for and 
bought of the Plaintiffs and Robert JoJm Bring in his 
lifetime, and the Plaintiffs and Bring sold to the 
Defendants and Amslie, a large quantity of indigo, 
being the whole produce of the season’s mdigo of two 
factories and six-sixteenths of the produce of the 
season’s indigo of another factory, at the rate or price 
of 205 Company’s rupees per factory maund for each 
and every 7 nannd thereof, free of brokerage, with the 
usual allowance on rejections, viz. on broken, dusts 
washings, and on stuff inferior to the run of the 
parcels- delivery to be taken as the indigo should 
arrive, and to be paid for by the Defendants and 

61 



450 


CASES IN THE PRIVY COUNCIL 


1846. 

^ ^ 
y 

Cow IE 
V. 

Remfry. 



Ainslie to the Plaintiffs and Drmg oks. delivery thereof; 
and that the Plaintiffs and Dri?ig should have the op- 
tion of giving the rejections at the price they might 
be valued at by one Mr. A. Lacroix, or to withdraw 
them ; and that in consideration that the Plaintiffs 
and Dring would deliver the said indigo, Defendants 
and promised the Plaintiffs and Drmg, to take 

delivery of and accept the said indigo, and pay them 
for the same on delivery. It then averred that the 
produce of the two factories and six-sixteenths of the 
third factory amounted to 4.361 maunds and ri chit- 
iahs, and that Plaintiffs and Drmg were ready and 
willing to deliver, and tendered and offered to deliver, 
to the Defendants and Ainslie the said indigo as it 
arrived, and requested the Defendants and Ainslie to 
take delivery of, and accept and pay for, the same, 
and that Defendants and Ainslie accepted and paid 
for part of the said indigo; and assigned for breach, 
that they would not accept or pay for the residue, 

and alleged special damage. 

To this declaration the Defendants pleaded three 

pleas: — First, that they did not promise as alleged ; 
Secondly, that Plaintiffs and Dring did not tender 
and offer to deliver the residue of the indigo to the 
Defendants and Ainslie as alleged; Thirdly, that the 

said residue consisted of broken, dust, washings, and 

stuff, inferior to the run of the parcels, and that Defen- 
dants and Ainslie, in pursuance of, and according to, 
the terms of the contract, rejected the said residue. 
That the residue so rejected was afterwards valued by 
the said Lacroix at the price of 154 Company's rupees 

per factory matind \ that tiie Defendants and 
were always ready and willing to accept anti p^y f^*^ 
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such residue, according to the valuation of La- 1846. 

croL\\ of which the Plaintiffs and Drhig had notice; Cowie 
but that the Plaintiffs and Dring would not deliver 
the residue at that price or valuation, but withdrew 
the same, 

the Plaintiffs took issue on all these pleas, and 
thereupon issue was joined. 

On the 1st of July 1842, and before the trial of these 
issues, a commission to examine witnesses in Londojt^ 
on behalf of the Plaintiffs, and of the Defendants, was 
obtained. 

Upon the return of the evidence taken under the 
commission, the cause came on for trial, before Sir 
Lazorencc Peel, Chief Justice, and Sir /oJui Peter 
Grant and Sir Henry Wilmoi Seton, Justices of the 
Supreme Court, on the 22nd and 23rd of November 
1843. 

It was proved, on behalf of the Plaintiffs, that 
Messrs. WhylCy Holmes and Co, were brokers at 
Calcutlci, and that that firm was employed by both 
Plaintiffs and Defendants, in negotiating the sale 
and purchase of the indigo, in the declaration men^ 
tionedj and in order to establish the contract de- 
clared upon, the Plaintiffs put in evidence the fol- 
lowing letter written by IJolmcs, one of the partners 
in the firm of Whyte, Holmes and Co., dated the 
19th November 1840, addressed to the Plaintiffs, and 

purporting to be the sold note of the indigo in 
question : — 

'' Calcutta, 19th Nov. 1840. 

" Messrs, Hamilton and Co. 

Dear Sirs,— We hav'e this day sold for you to 
Messrs, Colvin, Ainslic, Coivie and Co., the whole 
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1846. ^ produce of this season's indigo of the Big and Little 
CowiE Union, in Kishnagtity and 6-i6ths of the Mulnauth 

Remfrv. factory, on the following' terms, viz. : — 

Quantity About 4,500 M^®. 

Price Two hundred and five Co/s rupees, 

per factory maund, free of bro- 
kerage, with the usual allow- 
ance on rejections, viz, oi» 
broken, dust, washings, and on 

H.C. 

stuff inferior to the usual run of 
the parcel. 

Delivery ... To be taken as it arrives, and to 

be paid for on delivery. You 
are to have the option of giving 
the rejections at the price they 
are valued at by Mr, Lacroix^ 
or to withdraw them, 

“We remain, dear Sirs, yours faithfully, 

“ Whyte^ Hohncs and Co., BrokersJ^ 

This letter was proved to have been delivered by 
Holmes to the Plaintiff, Woollaston. And it was . 
further proved, that at the time the letter was de- 
livered to Woollaston.W. contained the word ‘‘usual;*' 
that Woollaslon objected to the word “usual" remain- 
ing in, and required that word to be struck out. 
That, thereupon, Holmes took the letter to the Defen- 
dant, Henry Covoie^ who struck out the word “ usual " 
with Iiis pen, and put his initials over it, for the pur- 
pose of vouching the expunction of that word, and 
that Holmes afterwards gave the letter to Woollaslon, 

as the sale-note of the contract. 

The Defendants objected to this letter being received 

as evidence of the contract, on the ground, that it ^vas 
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Hot in itself a contract : that it was in its form a sold 
note, forming part only of a contract, and that to 
make it a contract, a corresponding bought note ought 
to be produced. That further, as a contract it was 
imperfect and not binding, under the Statute of Frauds, 
for want of the signature of the Defendants. The 
Supreme Court, however, received it as evidence, and 
gave leave to tlie Defendants to move for a non-suit, 
It was proved by the Defendants, as part of their 
case, that on the 20th of I^ovenibcr 1840, Messrs, 
Whytc^ Hohnes and Co- wrote, and sent to the De- 
fendants, a letter of corresponding date with the sold 
note, and purporting to be the bought note of the indigo 
mentioned, which was as follows : — 

“ Calcutta, 1 9th Nov'\ \ 840. 

“ Messrs. Colvin, Ainslie, Cowie & Co. 

Dear sirs, — We have this day purchased on your 
from Messrs. Hamittoyi & Co. about 4,500 inaiinds 
of indigo, being the present season's produce of the 
Big & Little Union in Kishnagur, & 6-16^*’® of the Mttl^ 
nauth concern, on the follow^? terms, viz. 

Price, Co/s Rs. 205 F. M‘*. Sc brok**^ from 

you, rejecting broken, dust, washings, & any 

thing that is inferior to the run of tlie parcels. 

Delivery, To be taken as it arrives, & to be paid 
for on being delivered. 

Ldcyoix of our establishment is to examine 
the indigo, & state any that he considers to be infe- 
rior, & also to value it, & the other rejections, Messrs. 
Hamilton Sc Co. reserving for themselves tlie option 
of giving tile rejections or not, as they may choose. 

’* We remain, d^ ar ^irs, yrs faithP- 

Tf h \ ii ^ Holmes Sc CoS' 
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It was further proved, that the deliveries of indigo 
under the contract made by Whyte^ Holmes and Co» 
commenced on the 30th Nevejnber 1840, and ended 
on the 14th January 1841, and consisted of 1 , 15 * 
chests, or 4,361 factory mamids^ and ii chittacks^ and 
that the whole of them were inspected and approved 
or rejected by Lacroix^ the person named in the bought 
and sold notes, who attended all the deliveries, and 
made his rejections mostly in the presence of a Mr, 
Savit one of the manufacturers of a large portion of 
the indigo, and that Lacroix valued all the rejected 
chests, which were afterwards accepted by the Defen- 
dants. That in the month of December 1840, the De- 
fendants shipped for London 1,012 of the chests of in- 
digo so bought by them of the Plaintiffs, and paid for 

as aforesaid, and afterwards sold the same by auction 

% 

at the indigo sales in London in July 1841 * That in 
March 1841 , the Plaintiffs applied to Defendants, 
through Messrs. W^hyiet Holmes and Co., to obtain 
the Defendants’ consent to have the rejected chests of 
indigo, then in the bonded warehouse, sold by public 
auction, but the Defendants declined to interfere. 
That in May 1841 , the Plaintiffs obtai ned from the 
bonded warehouse at Calcutta 147 chests of indigo, 
which included the whole number of chests rejected 
by the Defendants, and 10 chests beyond. That in 
Jtine 1841 , the Plaintiffs, by Messrs. Holmes^ Faudon 
and Co., their brokers, sold the whole of the 147 chests 
received by them from the bonded warehouse, by 
public auction in Calcutta, at prices considerably 
less than the valuation of chests rejected by Lacroix, 
for being inferior, and which the Plaintiffs delivered 
at such valuation, without observation or objection. 
That between the 29t^f November 1841, and 2nd of 
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February 1842, 64 chests of the indigo rejected by the 
Defendants, and part of the 132 chests which had 
been deposited in the bonded warehouse in Ca/cutia 
by the Defendants, and sold by auction in Calcutta by 
the Plaintiffs in J^une 1841, as aforesaid, arrived in 
LoudoH, and were put up for sale by auction in Lo7i- 
d 07 i in A.pril 1842, and 57 of the said chests were then 
sold, at prices averaging one-third less than the sale 
price of the 1,012 chests. That the 64 chests so sold 
in April 1842, were compared and examined with the 
1,012 chests of indigo sold in July 1841, the rejected 
chests were contrasted with the accepted chests of the 
corresponding marks and parcels, and the 1,012 were 
found to be of very superior quality, and the 64 chests 
were found to be very far inferior to the general run 
of the 1,012 chests and to the accepted chests of the 
corresponding marks, and 57 of the said chests were 
then sold, at prices averaging one-third less than the 
sale price of the 1,012 chests. 

The evidence given respecting the custom of mer- 
chants at Calcutta to deliver bought and sold notes was 
conflicting ; but the Court, upon the evidence in gene- 
ral, found a verdict for the Plaintiffs, for the difference 
of amount between the contract price of the indigo, 
and that at which the Plaintiffs sold the 132 chests,' 
through Messrs. Holmes, Faudon and Co. in June 1841^ 
and directed that the amount should be calculated 
by the prothonotary. The prothonotary calculated 

the amount of the damages, and assessed them at 
Ks. 26,035, 5- I r. 

Upon the 26th of January 1844, the Defendants 
obtained from the Supreme Court, a rule to show cause 
why a judgment of nonsuit should not be entered, or 
why a verdict should not be entered for the Defe*n- 
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dants, or why a new trial should not be had, on the 
grounds, that the contract declared upon was not duly 
signed according to the Statute of Frauds, and that 

4 

there was no written contract, and that the verdict 
was against evidence, or the weight of evidence. 

The Plaintiffs showed cause against the rule, and 
the Court took time to consider their judgment, and 
on the 5th March 1844, Sir Lawrence Peel de- 
livered judgment, that the Defendant's rule of the 
26th of January 1844, should be discharged, with 
costs* This judgment proceeded on the ground 
that the sold note, put in by the Plaintiffs, alone evi- 
denced the contract between the parties; and that the 
Plaintiffs, having proved the contract declared on, and 
the delivery of the whole quantity contracted for, it 
lay upon the Defendants to show, that they had rightly 
xercised their power of rejection, which the Court, 
upon the evidence in the cause, was not satisfied of, 
and was, therefore, of opinion that the Defendants 
were bound to pay the contract price for the indigo 

rejected. 

From this verdict and judgment of the Supreme 
Court, the present Appeal was brought. 


The Solicitor-General (Sir F. Kelly), Mr. 

Q. C., and Sir John Bay ley, for the Appellants. 

This was a contract by bought and sold notes, ac- 
cording to the usual mode of mercantile transactions 
at Calculla; and it cannot be disputed that, if there 
be any variation in any material part, between the 
bought and sold notes, the contract is void and gone. 
Thor^iion v. Mieux {a). Thornton v. Kempster {b). 


(,7) I Moody & Malkin, 43. 


(d) 5 Taunt. 786. 
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J^itts V, Beckett (a). Short v. Spackynan (Z^), Hawes v, 
Foster (c). Smith*s Mercantile Law, 3 Edit. p. 455» 
There must be mutuality of contract. The sold note 
is a document which expresses only a sale ,* it cannot, 
therefore, even though signed by the intended buyer and 
seller, amount in law to a contract of sale and purchase, 
so as to satisfy the Statute of Frauds (29 Car. II., cap. 3, 
sec. 17), the contract required by that Act being a mu* 
tual agreement, binding on, and enforceable against, 
both parties, which a sold note is not. In this case, the 
sold note differs in many particulars from the bought 
note. But assuming the contract to be contained 
in the sold note alone, the note proved by the Plain- 
tiffs was altered in a material particular, after it had 
been signed by the brokers, and was not, subsequent 
to such alteration, signed by the Respondents or any 
agent lawfully authorised on their behalf. The in- 
sertion of the initials H. C. above the erasure of 
the word usual ” in the note was not intended 
to operate, and could not operate, further than as 
an authentication of the erasure : it did not in law 
amount to a signature sufficient to bind the Ap- 
pellants to the performance of the contract, so as to 
satisfy the Statute of Frauds. Eastwood v. Kenyon (d), 
Allen V, Bennett {e). Stokes v, Moore (_/). The Court 
below thought that this case fell within the principle 
of Rowe V. Osborne {g), but we submit that the present 
is wholly different from that case. In that case there 
were none of the Incidents of a bought note in the 
mercantile acceptance of the term; the contract was 

((/) 13 Mee. & W. 74 V 

(ir) I Moody & Rob. 3^*^. 

(^) 3 Taunt. log. 

(^) • Stark. .AVs/ Pntt^ Cases, 140. 
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(^) 2 Barn. & Adol, 962. 
O) J 1 Add. & Ell. 438. 
(/ ) r Cox. 210. 
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1846. ^ effected through the medium of bought and sold 

CowiE notes, nor was it signed by the broker, but by the 

Remfry. party himself ; and Lord Ellenborough was of opinion 

that that was the real contract, and not the note of 
such contract, which was sent by the broker to the 
Defendant, and which varied from the contract itself. 
— [Lord Brougham-. In Hawes v. Foster (a), the jury 
were desired to say, whether it was a bought and 
sold note; so here we are a jury as much as the 

Judges in the Supreme Court were.] — It cannot be 

contended that, at the time the broker went to Cowie, 
and he struck out the word “ usual,” the transaction 
was complete ; and that the necessity of a bought 
note was dispensed with, by Cowie agreeing to the 
alteration. Suppose a draft release brought to one of 
the parties to have an alteration agreed to, his signing 
that alteration is not the formation of a contract. The 
mere circumstance of the name of a party being written 
by himself in the body of a memorandum of agreement 
for a lease, will not constitute a signature within the 
meaning of the Statute of Frauds. Stokes Moore. 
This must be considered as a transaction effected by 
a broker between other parties, by means of bought 
and sold notes; and the effect of the bought note vary- 
ing materially from the sold note, is to render the con- 
tract void. Nothing has been done to waive the effect 

of such variation. 

Sir Thomas Wilde, and Mr. Charles Fuller, for the 

Respondents, 

The question is, whether this sold note, containing 
all the terms of the contract of the parties, is within 
the meaning of the Statute of Frauds. The bought note 

(„) I Moody & Rob. 36S. 
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was not necessary — the transaction was complete with- 
out it. — [Lord Brougha7n : The question is, whether 
this is a transaction of bought and sold notes. If it 
is so, the law is clear. Rowe v. Osborne was not a 
case of bought and sold notes.]—— This note was 
signed by the party sought to be bound. There is no 
doubt whatever that Whyte^ Holmes and Co. had au- 
thority to enter into the contract. Holmes tendered 
the note which contained the contract to Woollast07i for 
his approbation, but upon his dissenting to the word 
“usual ” remaining, he took it to Comic ; and the effect 
of his conversation with him was, that he agreed to it, 
with the word “ usual" struck out of it. Cowie drew 
his pen through the word, put his initials over it, and 
handed it back to Holmes to be delivered to the seller. 
We have, therefore, a paper containing the terms of 
the contract, signed by the party authorised by the 
buyer, and delivered to the seller, with the approbation 
of the buyer. This was the signature of the purchaser 
for all legal purposes (before the delivery of the bought 
note) ; if it was not so, at the delivery, it never could 
be afterwards made a contract within the Statute of 
Frauds. The bought note was not the means of com- 
pleting the transaction ; it was not the means by which 
the fact of buying was known to the buyer : it was not 
delivered at the time. All the evidence goes to prove 
the contract complete without the bought note, and it 
not being the general custom at Ccilcutta, to complete 
mercantile transactions by bought and sold notes, 
there was no occasion for the bought note here, and the 
contract was a binding contract without it. 

The Solicitor-General, in reply. 

This IS undoubtedly a case of bought and sold notes; 
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the broker himself states that he delivered both 3 
bought and a sold note. The contract, in such cases, i& 
not binding upon either party until both are delivered. 
Thornton v. Kempster (a). — [The Right Hoh. Dc#^ 
Lushington referred to Humphries v. Carvalha 
That case is in our favour j it goes to show that the 
notes must correspond at the time that the contract 
is complete.-^[The Right Hon. Dr. Lushington\ There 
was parol evidence, that the seller acquiesced in the 
sale,] — There was no variation of the contract on the 
bought and sold notes* That case only shows that 
the authority might be disputed ; the question was^ 
whetlier the seller might reject it on other grounds, 
than discrepancy. 


The Right Hon. Dr. Lushington : 


19th August 
1846. 



The Appellants and the Respondents were two 
mercantile firms at Calcutta* The Appellants were 
the purchasers of a large quantity of indigo from 
the Respondents, who brought an action against them, 
for damages for non-performance of a contract, dated 
the 19th of November 1840. 

The Supreme Court was of opinion that the contract 
was solely constituted by a note, signed by Messrs. 
Whytey Holmes and Co., the brokers employed by both 
parties, that note being dated the 19th of November 
1840. 

The Court being of opinion, that there had been a 
breach pf this contract, gave damages, assessed in pur- 
suance of the contract, to the Respondents, the Plain- 
tiffs, The Appellants, the Defendants, contended 
that this sold note did not alone constitute the con- 
tract, but that the contract consisted of the sold note, 

{a) 5 Taunt. 786. i Marsh. 355. (^) 16 East. 45 - 
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and also of the bought note, bearing the same date, 
and signed by the brokers. 

The Defendants also insisted, at the trial, that the 
Plaintiffs were bound to give in evidence the bought 
note as well as the sold note. The Court, however, 
was of a contrary opinion, and the Defendants pro- 
duced the bought note as part of their evidence. 

A question arose, as to whether it was customary, 
in Calcutta, to deliver bought and sold notes, and the 
Court declared, in its Judgment, that the evidence in 
favour of the custom preponderated. 

The questions for us to decide, are, what document, 
or documents, constitutes the contract between the 
parties ; next, what is the construction of the contract y 
and, lastly, whether the contract was void, or has 
been broken. 


The facts of the transaction must be taken from the 
evidence of Mr. Holmes (a partner in the brokers* firm), 
who was living in London, and examined under a 
commission. He states, that his firm acted as brokers ; 
that he communicated, as to the purchase, with Mr. 
Hc7iry Cowie, one of the firm of the Defendants ^ that 
he wrote the sold note addressed to the Respondents j 
that Mr, ^Vooilaston^ one of the Respondents, objected 
to the word " usual,*' — the word “ usual ** occurring in 
this manner ; “ Two hundred and five Company’s 

rupees per factory ynataid, free of brokerage, with the 
usual allowance on rejections, viz., on broken, dust, 
washings, and on stuff inferior to the usual run of the 
parcel the* objection taken was to the word ‘‘ usual.’* 


He says, that he stated this objection to Mr. Cowie, 
who, he thinks, read the letter, struck through the 


word “ usual/' and put his 
Mr, Holmes adds, that he 


initials, H. C. ” over, 
delivered this note, so 
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altered, to Mr. Woollaston^ to bind the sale, as a con- 
tract between the parties. 

Mr. Holmes^ on his cross examination, states, that 
there was a bought note as well as a sold note. He says 
he delivered the bought note to the Defendants, for the 
purpose of their advising their friends of the purchase; 
he did not deliver it as a contract, but, subsequently 
to the day of the contract, for the purpose aforesaid. 
He says it was not then customary, at Calcutta^ to de- 
liver a bought note to the purchaser, or a note to 
the seller. 

Mr. FergusQ 7 i, however, a witness of much greater 
experience, and whose opinion was adopted by the 
Court, sitting as a jury, says, he considered it the 
invariable custom, at Calcutta^ to deliver bought and 
sold notes; it was so in 1840, and it is so now." 

Then, upon the whole of this evidence, we must de- 
termine what is the legal conclusion, as to the way in 
which it was the intention of the parties that the con- 
tract should be made, and whether any and what 
contract was made. According to the custom prevail- 
ing amongst merchants at Culciitta^ the contract should 
have been by bought and sold notes, and the necessary 
inference is, that the parties intended to contract ac- 
cording to this custom ; but this is not all ; there is 
delivered to both parties a bought and sold note, ac- 
cording to such custom. The actual dealing corre- 
sponds with the usual practice. What is to be set off 
against this ? nothing but the statement of Mr. Holmes, 
evidently a young and inexperienced person, who de- 
poses that he did not believe such a custom to exist, 
though, at the very moment he was, de facto ^ following 
it. All the acts of the two parties show they were 
acting in observance of the custom. Mr, oollas^ 
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to7i requires the sold note to be corrected, according 
to his sense of what the contract should be- Mr. 
Cowie^ one of the Defendants, requires a bought note 
to be delivered. 

Looking at all these facts, we think that if there be 
no other evidence, or circumstances to the contrary, 
we must come to this conclusion, that the transaction 
is to be considered as a contract by bought and sold 
notes, and to be governed by the rules applicable to 
such a contract. What is there in this case which 
militates against such a conclusion ? The fact that 
after the sold note had been shown to Mr* W'oo/lasion, 
and he had objected to the word usual/' the same 
note had been shown to Mr. Covoie^ and as Mr. Holmes 
says, he thinks, read over by him, and afterwards, as 
he deposes, the word “usual'' struck through, and 
the initials “ H. C-" of Cowte' s name added by him. 

It is contended, on the part of the Respondents, that 
the conclusion to be drawn from this circumstance is, 
that Mr- Cowie, by this act, so sanctioned the sold note, 
that he and his firm were bound, by all the conditions 
therein contained, that such note immediately consti- 
tuted the contract between the parties, and if accepted 
by the Respondents, became binding upon the Appel- 
lants, entirely abrogating, pro hac vice, i\\G customa.vy 
mode of dealing by bought and sold notes, and all the 
legal results arising therefrom. It may be true, that 
merchants dealing mter se are not bound by any cus- 
tomary mode of contracting, and that they may adopt 
another and a different mode of contracting, if they 
think fit ; but we are of opinion, that the presumption 
is strongly in favour of the custom, and that any al- 
leged deviation therefrom must be strictly proved. 

Now, what was the course of this transaction ? Mr, 
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Cowie^ as the acting partner of his firm, communicated 
with Mr* Holmes^ the broker, and they come to some 
understanding as to the terms on which the indigo is 
to be purchased. The custom of dealing by bought and 
sold notes having been proved, it must be presumed 
that Mr. Cowie intended so to deal, till the contrary 
be proved. Mr. Holmes, conceiving that he under- 
stood the terms agreed upon by Mr. Cowie, embodied 
them in the sold note, which he sent to Mr. Woollaston, 
the seller. There is neither proof nor presumption 
that Mr. Cowie saw this note before it was sent. Mr. 
Woollaston returns the note through Mr. Holmes, 
with an objection to the word “ usual.” Mr. Holmes 
has an interview with Mr. Cowie, and tells him that he 
cannot finish the transaction unless the word ” usual” 
be struck out j and so far as it appears, it was for this, 
and this only purpose, that the sold note was shown to 
Mr. Cowie. Mr. Holmes iWmks he read it j assuming 
he did, he read it for the purpose of considering whe- 
ther he should comply with the demand made — whe- 
ther he should consent to one professed and designated 
alteration ; he was not (whatever might be the legal 
consequences) de facto required to read it, with a view 
to determine whether it contained the terms he in- 


tended to contract upon ; first of all, was it intimated 
to him, that by the act he was asked to do, be would 
depart from the accustomed usage, and irrevocably 
bind himself and partners by that single note? This 
signature of the alteration can only be taken to indicate 
his approval of, or rather his assent to, that alteration. 

We are of opinion that it would be exceedingly 
dangerous to the safety of all mercantile transactions, 
which so mainly depend upon usage, and the observance 
of it, if we were to infer from a circumstance of this 
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description, that the purcliasers were bound by this 
sold note alone, contrary to the custom, contrary to 
the course of the transaction itself, there by establish- 
ing a contract by an act not in itself purporting so to 
do, and of the consequences of which Mr, Cowie was 
not apprized, and which no mercantile man could be 
expected to surmise. 

We are of opinion that the contract was not, as held 
in the judgment, evidenced by the sold note alone 5 but 
tliat it was a contract by bought and sold notes, accord- 
ing to the custom in use, and to be so dealt with. We 
think that the established usage of dealing in the mer- 
cantile world should be Iield in high respect ; the very 
existence of such usage sliows that in practice it has 
been found useful and beneficial; the presumption is 
in its favour, and no depaiture ironi it is to be inferred 
from doubtful circumstances, and especially not from 
circumstances, which, in the opinion of mercantile men 
generally, would not be conceived to produce any such 
consequences. 

The Court below relied on the case oi Rowe v. Osbor7te» 
Though this was only a decision at IVisi Prius^ yet we 
acknowledge its weiglit, as being the opinion of a most 
eminent Judge (Lord Iitlleitboroiigh)^ peculiarly con- 
versant with mercantile contracts; but we think that 
case is so materially distinguishable from ilie present, 
that it is not only not directly applicable, as was ad- 
mitted by the Court below, but that the principle on 
which Lord PLlenborough relied cannot be made appli- 
cable to the circumstances of the present case. In 
Rowe V. Osborne^ the note delivered to the vendor 
was actually signed by the purchaser ; the note of 
the contract afterwards sent to the purchaser differed 
Irom it. Lord Elleiiborough iield that the note signed 
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by the purchaser constituted the real contract. The 
principle upon which Lord Ellenborough so ruled is 
not stated, but we apprehend it must have been this, 
that the signature clearly evidenced the consent of the 
purchaser to buy on the terms stated in the do- 
cument j for that purpose, and that purpose only, 
could the document have been submitted to him, 
for his signature ; and being so signed by him, the 
necessary and inevitable conclusion, in the absence of 
fraud, is, that he knew and approved of the terms,, 
and expressed such approval by his signature. The 
vendor having assented to those terms, there was a 
complete contract between the two parties; and the 
very fact of such a signature by a party being con- 
trary to the custom of buying by bought and sold 
notes (which are signed by the broker), showed that he 
relied upon himself, upon his own act and deed, in 
concluding the bargain, and not upon the broker, 
or on any note to be hereafter delivered to him. 

The present case we think essentially different. 
Here the note received no signature from the party j 
it was submitted to the party, not for the purpose 
of considering if it contained his intentions, but solely 
and exclusively for the purpose of asking Mr. Cowie's 
consent to the removal of one word, and to that 
removal he consents, and affixes his initials in ap- 
probation of that removal, and nothing else. We 
cannot consider this as a proof of knowledge of con- 
tents, and consent to be bound by the whole instru- 
ment, abandoning the usual mode of contract by 
bought and sold notes. We have examined all the 
other authorities cited at the Bar, but we do not think 
they apply with sufficient closeness to require any fur- 
ther investigation. 
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We feel bound, therefore, to differ from the Supreme 
Court, and the Judgment they have pronounced, on this 
part of the case# We think that this must be consi- 
dered as a transaction in the contempiation of the 
parties by bought and sold notes, and that the contract 
is contained in both of the notes and not in one. If 
this be so, it is admitted that there is a material varia- 
tion between the two notes ^ and then the consequence 
follows, from ali legal principles, that no binding con- 
tract has been effected. To such purport is the deci- 
sion of the Common Pleas in Thornton v. Ke^ftpster 
(5 Taunt. 786). To use the words of Mr. Baron Parke 
in another case, the parties never have contracted in 
writing ad idem. 

For these reasons we are of opinion that the Judg- 
ment of the Court below must be reversed, and judg- 
ment be entered for the Defendants below, the Appel- 
lants here. 

I must add, however, that this is the judgment of 
the majority of their Lordships, and that the Chancel- 
lor of the Duchy of Cornwall was inclined to have 
taken a different view of this case. 
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The Queen, on the Prosecution of the Bombay 

Government, 


AGAINST 

Eduljee Byramjee and seventeen others.* 

On Petition from the Supreme Court of Jttdicaiure at 

Bombay. 


4th & Bth 
April 1846. 

The Bombay 
Charterof the 
SthDec. 1823, 

(granted in 
pursuance of 
the powers 
conferred to 
the Crown 
by 4 Geo. 

IV., c. 71,) 

after provid- 
ing “ That in 
all indict- 
ments, infor- 
mations, and criminal suits and causes whatsoever, the said Supreme Court 
of Judicature at Bombay shall have the full and absolute power and 
authority to allow or deny the Appeal of the party pretendingto be ag- 
grieved," proceeds thus: — "And we do hereby also reserve to ourself, 
our heirs, and successors, in our or their Privy Council, full power and 
authority, upon the humble petition of any person or persons aggrieved by 
a Judgment or determination of the Supreme Court of Judicature, at 
Bombay^ to refuse or admit his, her or their Appeal thereupon, upon such 
terms and under such limitations, restrictions, and regulations, as we or 
they shall think fit, and to reform, correct, or vary, such Judgment or 
determination as to us or them shall seem meet." 

Upon a Petition, praying for leave to Appeal from a conviction for 
felony: held by the Judicial Committee of the Privy Council, that there 
no power reserved to the Crown by the Charter, to allow Appeals in 
c/iminal cases, such Appeal being confined to civil cases only. 


There were two petitions in this matter. The 
first was the petition of Eduljee Byramjee, a tent 
maker, late of Bombay, but now a prisoner at Singa^ 
pore, undergoing sentence of transportation, presented 

® Present : Members of the Jfudictal Cofnmii/ee , — -The Lord Pre- 
sident (the Duke of Buccleuch), the Vice-Chancellor Wigram, the 
Right Hon. Dr. Lushington, and the Right Hon. T. Pemberton 
Leigh. 

Privy Councillors,— .^455^55(7^5, — Sir E. H. East, Bart,, Sir A, 
Johnston, and Sir E. Ryan. 
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on behatr of himself and eight also undergoing 1846. 

sentence of transportation at Singapore Playing that TH^OtjEi^N 
Her Majesty would be graciously pleased to direct the 

• f . E.DUI.JEB 

issue ot a free pardon to the Petitioner and the other Byramjee. 
convicted parties, or that t^e^ Majesty would be pleased 
to refer the matter of the Petition, and the case of the 
Petitioner, with the circumstances of the trial, to the 
consideration of the Judicial Committee of Her Ma- 
jesty’s Privy Council, to report thereon, or that Her 
Majesty would be pleased, by and with the advice of 
Her Privy Council, to make such order for the admis- 
sion and prosecution of an Appeal from the Judg- 
ment of the Supreme Court, and that Her Majesty 
would in like manner be pleased to make an order 
for the production of true and exact copies of all 
evidence, proceedings, judgments, decrees, and orders, 
had or made in the prosecution in the Supreme Court 
and of the Judges' notes of the evidence taken before 
the Court, and of the reasons given by the Judges of 
the Court, and also the evidence taken before the 
Chief Magistrate of Bombay, by the direction of the 
Chief Justice of the Supreme Court, and all papers 
in the possession of the Right Honourable the Earl 
of Ripon (the then President of the Board of Con- 
trol) and the Secretary of State, relating to the trial 
and the case of the Petitioner, and for the taking any 
necessary evidence, and that Her Majesty would be 
pleased to reform, correct, or vary such Judgment 


Held also, that the Charter having' been granted bv tho u t 

of an Act of Parliament, must be clnstraedwUh reference 

;i;°,Cs5;s.c "s 

Se»z/>le No Appeal lies, in cases of felony to the Oii^^n r* -i 

from any of the dominions of the Crown of Grrni V 

verned by the law of England. ^reai Britain, which are go- 
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and make such further or other order in the forms, as 
to Her Majesty might seem meet. 

The Petition set forth that an indictment was pre- 
ferred in the Supreme Court of Judicature at Botnbciy^ 
in the second sessions of the year 1844, against the 
Petitioner and seventeen other persons, Parsees, for 
the murder of a Parsee^ named Muncher^jee Horntusjee^ 
That the Petitioner and sixteen others were charged as 
accessories to the murder* That the trial took place 
on the 17th July 1844, and lasted ten days, before Sir 
Henry Roper, Chief Justice, and Sir E» Perry^ Puisne 
Judge, and a Jury of Europeans, when the Jury re- 
turned a verdict of guilty against ten, including the 
Petitioner, and acquitted the remainder of the parties 
charged. That the Petitioners presented a Petition 
to the Judges of the Supreme Court, for leave to 
Appeal to Her Majesty in Council, against the direc- 
tion of the Chief Justice, and the verdict and con- 
viction founded thereon, upon the grounds and under 
the circumstances therein specially set forth. That 
such Petition was not complied with by the Judges, 
but that the extreme penalty of the law was carried 
into effect against one of the parties charged, and the 
remainder were sentenced to be transported for life to 


ingapore. 

The principal allegations contained in this Petition, 
ere verified by affidavit. 

The second Petition was presented on the part of 
pwards of six thousand inhabitants of Bombay, and 
■ter setting forth, in substance, the circumstances 
mtained in the first-named Petition, prayed that Her 
[aiesty would be pleased to exercise her prerogative 
: mercy, in favour of such of the convicts as she 
light deem entitled to remission of their sentences, 

nd to grant them pardon. 
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Both Petitions were referred by the Crown to the 
Judicial Committee of Her Majesty’s Privy Council, 
and now came on for hearing. 

Mr. Hillf Q. C,, and Sir yokn Bayley^ in support 
of the first Petition. 

The jurisdiction of Her Majesty in Council, to en- 
tertain Appeals in criminal sentences in /?tdia, is un- 
doubted. Poonekooty Moodeliar v. The Kmg (d), Aga 
Mahoined Ktirboolie v. The Queen {b). Both these cases 
were upon indictment. — [Sir E. Ryan: These are 

cases in which the Appeal was allowed by the Court 

% 

below, which differs from the present application.] 

The Charter of Justice, of Bombay (c), gives a right of 
Appeal, in all indictments, informations, and criminal 
suits, and expressly reserves to the Crown the power 
to refuse or admit an Appeal from any Judgment or 
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{a) 3 Knapp’s P, C. Cases, 384. (i^) 4 Moore’s P. C, Cases, 239. 

(c) The following are the clauses relating to the Criminal Jurisdic- 
tion, and the right of Appeal to the Queen in Council, as contained in 
the Charter, or Letters Patent, of the 8th B^cemher 1823, for esta- 
blishing the Supreme Court of Judicature at Botnbay. 

“And it is our further will and pleasure, and we do hereby grant, 
Ol der, ordain, and appoint, that the said Supreme Court of Judica- 
ture, at Bombay, shall also be a Court of Oyer and Terminer, and 
Gaol delivery, in and for the town and island of Bombay, and the 
limits thereof, and the factories subordinate thereto ; and shall have 
and be invested with the like power and authority, as Commissioners, 
or Justices of Oyer and Terminer, and Gaol deliv'ery, have, or may 
exercise, in that part of Great Britain England, to enquire, by 

the oaths of good and suflicient men, of all treasons, murders, and 
other felonies, forgeries, perjuries, trespasses, and other crimes' and 
misdemeanors heretofore had, made, done, or committed, or which 
shall hereafter be had, done, or committed, within the said town 
and Island oi Bombay, or the limits thereof, or the factories subordi- 
nate thereto.” (The Charter then proceeds to give authority to the 
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known. 
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determination of the Supreme Court, upon such re- 
strictions and regulations, as the Crown shall think fit 


Court to issue a precept to the sheriff to summon juries and 
witnesses, with power to punish for contempt, &c,] “ And to 

proceed to hear, examine, try, and determine the said indict- 
ments and effences, and to give judgments thereupon, and to award 
execution thereof. And in all respects to administer criminal 
justice in such or the like manner and form, or as nearly aS the 
condition and circumstances of the place and the persons will admit 
of, or as our Courts of Oyer anji Terminer and Gaol delivery do 
or may in that part of Great Qritatn called JElngland,^ due attention 
being had to the religion, manners, and usages of the native in- 
habitants, 

“ And whereas cases may arise wherein it may be proper to remit 
the general severity of the law, we do hereby authorize and em- 
power the said Court of Oyer and Terminer and Gaol delivery to 
reprieve and suspend the execution of any capital sentence wherein 
there shall appear, in the judgment of the said Court, a proper 
occasion for mercy, until our pleasure shall be known. And the 
said Court shall, in such case, transmit to us, under the seal of the 
said Court, a state of the case, and of the evidence, and of the 
reasons for recommending the criminal to our mercy, or for such 
reprieve or suspension, as the case may be : in the mean time, the 
said Court shall cause such effender to be kept in strict custody, or 
deliver him or her out to sufficient bail or mainprise, as the circum- 
stances shall seem to require. 

“And it is our further will and pleasure, and we do hereby direct, 

establish, and ordain, That if any person or persons shall find him, 

her, or themselves aggrieved, by any Judgment or determination of 
the said Supreme Court of Judicature, at Bombay, in any case what- 
soever, it shall and may be lawful for him, her or them to Appeal to 
us, our heirs or successors, in our or their Privy Council, in such 
manner, and under such restrictions and qualifications as are here- 
inafter mentioned, that is to say, in all Judgments or determinations 
made by the said Supreme Court of Judicature, at Bombay ^ in any 
civil cause, the party or parties against whom, or to whose imme- 
diate prejudice, the said Judgment or determination shall be or tend> 
may by his or their humble petition, to be preferred for that purpose 
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to impose. The Statute 7th & 8th Yict.^ c, 69, also 
provides for the admission of Appeals from any judg- 

to the said Court, pray leave to Appeal to us, our heirs or successors, 
in our or their Privy Council, stating in such petition the cause or 
causes of Appeal. And in case such leave to Appeal shall be prayed 
by the party or parties who is or are directed to pay any sum of 
money, or to perform any duty, the said Court shall, and is hereby 
empowered to award, that such determination or Judgment shall be 
carried into e.xecution, or that sufficient security shall be given for 
the performance of the said Judgment or determination as shall be 
most expedient to real and substantial justice. 

“ Provided always, that where the said Court shall think fit to order 
the Judgment or determination to be executed, security shall be 
taken from the other party or parties for the due performance of such 
Judgment or Order, as we, our heirs or successors, shall think fit 
to make thereupon. And in all cases we will, and require, that 
security shall also be given to the satisfaction of the said Court, 
for the payment of all such costs as the said Supreme Court of 
Judicature, at Bombay^ may think likely to be incurred by the said 
Appeal, and also for the performance of such Judgment or Order 
as we, our heirs or successors, shall think fit to give or make 
thereupon ; and upon such Order or Orders of the said Court 
thereupon made being performed to their satisfaction, the said 
Court shall allow the Appeal, and the party or parties so thinking 
him, her or themselves aggrieved, shall be at liberty to prefer and 
prosecute his, her or their Appeal to us, our heirs or successors, in 
our or their Privy Council, in such manner and form, and under such 
rules, as are observed in Appeals made to us from our plantations or 
Colonies, or from our Islands of Guernsey^ y^rsey, Sark or Aiders 
71 ey. 

“And it is our further will and pleasure, and we do hereby direct 
and ordain, that in all such cases the said Supreme Com t of Judica- 
ture, at Bombay, shall certify and transmit, under the Seal of the said 
Court, to us, our heirs or successors, in our or their Pi ivy Council, a 
true and exact copy of all evidence, proceedings, judgments, decrees, 
and orders, had or made in such causes appealed, as far as the same 
have relation to the matter of Appeal. 

“ And it is our further will and pleasure, that in all indictments, 
informations, and criminal suits, and causes whatsoever, the said 

64 
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ments, sentences, decrees, or orders, of any Court 
of Justice within any British colony or possession 
abroad, although such Court should not ’be a Court of 
Error, or a Court of Appeal, within such colony or 
possession. It is true that the Bombay Charter gives 
the Supreme Court the power to allow or deny Ap- 
peals, but the Crown has expressly reserved to itself 
the power to refuse or admit an Appeal, even though 
denied by the Supreme Court. It never could be 
meant that the Supreme Court should have the power 
of saying, peremptorily, that its decisions, in criminal 
matters, should not be reversed, which it would in 
effect do, by refusing leave to Appeal. Such Appeal is 
an incident to the powers of this Court, which stands 
in relation to Colonial Courts, as the Queen’s Bench 
does to the inferior Courts in this country. In Re 
Atries (<?), leave was granted here to Appeal from a 
criminal proceeding in Jersey, which being found to be 
contrary to an express Ordinance in force in Jersey^ 

(rt) 3 Moore’s P. C. Cases, 409. 


deny Appeal, 
and regulate 
the terms. 


Reservation 
of power to 
the King to 
refuse an 
Appeal. 


Supreme Court of Judicature, at Bofubay, shall have the full and 
absolute power and authoiity to allow or deny the Appeal of 
the party pretending to be aggrieved, and also to award, order, 
and regulate the terms upon which Appeals shall be allowed in 
such cases in which the said Court may think fit to allow such 
Appeal. 

And we do hereby also reserve to ourself, our heirs and suc- 
cessors, in our or their Privy Council, full power and authority, 
upon the humble petition of any person or persons aggrieved by a 
Judgment or determination of the Supreme Court of Judicature, at 
Boinhay^ to refuse or admit his, her or their Appeal thereupon, upon 
such terms, and under such limitations, restrictions, and rugula- 
tions, as we or they shall think fit, and to reform, correct, or 
\ avy such JudgmetU or determination, as to us or them shall seem 

meet.” 
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such leave was afterwards rescinded. Mr. Baron Parke, 
in delivering judgment, says, “We are not disposed 
to say that vve have not the power so to have done, 
as Her Majesty is the head of justice, and we are sit- 
ting here, not merely as a judicial body, but as Privy 
Councillors, and the matter of the former Petition 
was referred to us generally.*' So, here the matter is 
referred generally. — -[The Right Hon. T* PembcrtOJi 
Leigh : Is this merely a Petition for leave to Appeal?] — 
The Attorney-General : More than that is prayed for : 
the exercise of the Royal mercy ; but your Lordships 
cannot advise on that part of the Petition. It could 
never have been intended to refer to your Lordships, 
sitting as the Judicial Comtiiittee of the Privy Council, 
an application to Her Majesty to grant a free pardon. 
— [The Right Hon. T. Pemberton Leigh: In the Pe- 
tition of the States of Gneryisey ^d), referred by the 
Crown, to the Committee for the affairs of Jersey, 
the reference was larger than was intended, but we 
reported only upon the law of the case, namely, 
the legality of the acts done.] — Mr. Hill\ Enough 
appears on the face of the Petition to authorize 
your Lordships to report to the Crown generally. — 
[The Right Hon. Dr. Lushuigton : Their Lordsinps are 
of opinion, that it was not intended by the reference, 
to refer to them any question, whether mercy should 
be extended by the Crown to the Petitioners j you 
will therefore confine yourself to two questions: first, 
whether there is any power in the Judicial Committee 
to advise Her Majesty to permit an Appeal ; and, 
secondly, if they have such power, whether they would 
exercise a proper discretion in so advising ]— Hill \ 
This is a Charter granted by the Crown, by virtue of 
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the Statute 4 Geo, IV,, c, 71 ; and if there were no rer 
servation in the Charter to admit Appeals, not other- 
wise provided for, the power of the Crown to admit 
Appeals would not have been parted with ^ for the 
Crown has no power to denude itself of any preroga*i 
tive necessary to the administration of justice. It has 
no more right to weaken its power to give protection 
to the subject, than the subject has to diminish or 
qualify his allegiance. The rights of the sovereign and 
the rights of the subject are strictly correlative. No- 
thing appears in the Charter to warrant a conclusion 
that an Appeal cannot lie here in a criminal proceed- 
ing, The Crown can only be bound by express words. 
If a question is reserved by a Judge upon the trial of 
a prisoner, for the opinion of the fifteen Judges, they 
advise the Crown, in their discretion, to grant a free 
pardon. Their powers are limited, as in this Courts 
to advise the Crown. Then why should not this Court 
advise a free pardon ? Enough appears from the Pe- 
tition to justify such an exercise of the prerogative,— 
[The Right Hon. Zl Pemberton Leigh\ Is there any 
instance in which we have dealt with evidence settled 
by the verdict of a jury, and considered whether it was 
well founded or notPJ — The Court sat as a jury in 
Cowas~jee v. Thompson (<2), and Cowie v. Remfry (b) ; 
and in Gahan v, Lajiitte (c), though the verdict was sus- 
tained, yet the damages were cut down ; this Court 
thereby exercising the highest discretion. — [The Right 
Hon, Dr. Lushington : Has any instance occurred where 
an Appeal has been granted by the Courts in India in 
the case of a felony?] — None* The only criminal cases 


(/t) Ante^ p. 422. 

(dr) 3 Moore's P. C. Cases, 
4 Moore's P. C. Cases, 323. 


(6) Ante, p. 44 ^- 

382 ; and see Le Breton V. Ennis, 
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appealed frem hidia were Pooneekooty Moodeliar v. The 
King^ and Aga Mahomed Kurboolie v. The Queen, which 
were indictments for misdemeanors. 

The Attorney-General (Sir F. Thesiger), and Mr. 

Wigra 7 n, Q. C., for the Crown, and the East 
India Company, 
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It is contrary to the policy of the Criminal Law iit 
Ejigland, to allow an Appeal in cases of felony, and 
nothing can be found in the Charter of Bombay which 
gives such power. No mention is made of criminal 
suit or information in the reservation to the Crown to 
refuse or admit an Appeal* If a party here is im- 
properly convicted, the only redress that can be had. 
is by application to the Crown for a pardon. Even 
with regard to a question of law that may arise upon 
the trial, the prisoner has no right of appealing 
to the fifteen Judges j it can only be done by the 
Judge who presides at the trial, reserving the point. 
If then there exists no right of Appeal in criminal 
cases in Eyigland, it must follow, that none is given by 
this Charter to Bo^nbay, where the English law prevails. 
The case of Re Afnes establishes, that* no Appeal lies 
from a criminal proceeding in /ersey, Pooneekooty 
Moodeliar V. The Kuig d,w indictment for forgery 
which was a misdemeanor, by Statute in ; and 

in Aga Mahoified Kurboolie v. The Quee7i, the Ap- 
peal here was strictly confined to a question of law, 
III each of these cases, the Supreme Court had granted, 
under the Charter, leave to Appeal ^ here they refused 
it, and their refusal is by the terms of the Charter ab- 
solute. It would be most mischievous to grant this 
application, the object being to Appeal from a convic- 
tion for felony. 
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The Right Hon. Dr. Lushington: 

In the month of Augicst, in the year 1844, eighteen 26th 

' * 18 

natives of Bombay were tried before the Chief Justice, 

% 

assisted by a Puisne Judge, One of the prisoners, 
Burjorjee Jainsetjee^ was charged with the wilful murder 
of a Parsee^ named Muiicherjee Hor 7 nusjee* He was 
found guilty, and executed. The seventeen other pri- 
soners were charged as accessories to the murder, and 
were. convicted and transported. 

Two petitions, one signed by one of the individuals 
convicted, and another respectably and numerously 
signed by certain inhabitants of Bombay^ were presented , - 

to Her Majesty. Those petitions set forth at great 
length, the circumstances attendant upon the trial, and 
prayed for the exercise of Her Majesty's prerogative in 
favour of the convicts, or that an Appeal might be 
allowed. Her Majesty has been pleased to refer the 
petitions above mentioned to us, not for the purpose of 
advising as to the exercise of Her prerogative of mercy, 
but as containing, together with the affidavits in sup- 
port of them, a full statement of all the facts, and for 
the purpose of enabling us to advise, whether the per- 
sons convicted can be permitted to Appeal, under the 
circumstances set forth in those affidavits and those 

petitions, from the sentence of the Court. 

Those petitions did not allege that any error ap- 
peared on the face of the record, but they complained 
of the direction of the Judge, the evidence, and the 

verdict. 

Now if this question were to be decided by the law 
of England, it is notorious, that no prisoner convicted 
of felony could claim a nev^ trial or a right of Appeal 
in this sense. A writ of error is another question. 
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which it is not necessary for us to discuss in this case. 
The usual practice, where the Judgment is not post- 
poned, is, if any objection be taken at the trial, which 
the Judge who tries the prisoners does not admit to be 
valid, but deems worthy of consideration, to reserve it 
for the opinion of the fifteen Judges. If the majority 
think the objection ought to have been sustained, the 
Judge who tried the prisoner reports to the Secretary 
of State, and the prerogative of the Crown is exercised 
in such a manner as the advisers of the Crown think 
meet. The prisoner has no legal right, in the proper 
sense of the term, to demand a re-consideration by a 

Court of Law of the verdict, or of any legal objection 
raised at the trial. Then if this be so by the law of 
JElnglaJid^ if the trial had taken place here, the question 
to be considered is, whether the prisoners, being 
natives of Bo^nbay ^ and British subjects, and the offence 
being committed and tried their, have, by the law pre- 
vailing at Bo^nbay^ any other, and what right. 

It appears from the Charter of Bofnbay, which was 
granted under the anthority of an Act of Parliament, 
that the Supreme Court was constituted a Court of 
Oyer and Terminer, and Gaol delivery, to administer 
Criminal Justice in such or the like manner, or form, 
or as nearly as the condition and circumstances of the 
place and person will admit, as our Courts of Oyer and 
Terminer, and Gaol delivery, may or do in England ^ 
due attention being had to the religion, manners, and 
usages of the native inhabitants. So far it wculd seem 
that the same law w'ould be applicable to convictions 
for felonies, whether tried in England or Bofnbay, and 

consequently, the Petitioners would have no legal right 
to an Appeal or re-hearing. 
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1846. portant clauses touching Appeals, which require great 
The Queen attention, and more especially that clause which relates 
Eduljee particularly to criminal cases. It is in the words fol- 

Byramjee. lowing: “And it is our further will and pleasure, that 

in all indictments, informations and criminal suits and 
causes whatsoever, the said Supreme Court of Judica- 
ture at Bombay shall have full and absolute power and 
authority, to allow or deny the Appeal of a party pre- 
tending to be aggrieved, and also to award, order and 
regulate the terms upon which the Appeal shall be 
allowed in such cases in which the said Court may 
think fit to allow such Appeal.” Now, however ex- 
tensive the right of Appeal in criminal cases may be, 
the Supreme Court has full and absolute power and 
authority to allow or deny that Appeal. Presuming, 
therefore, for the present, that the words of this clause 
would sanction the granting of an Appeal of whatsoever 
kind in cases of felony, application for leave to Appeal 
was made to the Supreme Court, and was by that 
Court refused. If an Appeal then can now be granted, 
it must be on other grounds than the clause in the 
Charter ; for according to the clause already cited, the 
rejection of the application to Appeal in the Supreme 

Court must be considered final. 

This brings us to the consideration of the clause 

which immediately follows, and which is in the follow- 
ing terms: “And we do hereby also reserveto our- 
selves, our heirs and successors, in our or their Privy 
Council full power and authority, upon the humble 
petition of any person or persons aggrieved by the 
Judgment or determination of the Supreme Court of 
Judicature at to refuse or admit h.s, her or 

their Appeal thereupon, upon such terms and under 

such limitations, restrictions. and regulations as we 
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they shall think fit, and to reform, correct or vary 
such Judgment or determination as to us or them shall 
seem meet,’^ 

The first question which arises upon this clause is 
one of considerable importance, and it is this, whether 
it applies at all to the preceding clause, or, in other 
words, whether the Crown has reserved to itself, by 
force of the latter clause, the right of Appeal in criminal 
cases, including of course felonies — for there is no 
express limitation. Of the power of the Crown to create 
or reserve such riglit there can be no doubt, because 
the Act of Parliament enables the Crown to grant such 
a Charter for the administration of justice in Bombay^ 
as it may think fit. But in considering w’hether the 
Crown has done so or not, it is not unimportant to 
remember that not only in Eiigland^ but throughout 
the dominions of the Crown of Great Britain, governed 
by the law of E^igland, no right of Appeal in felonies 
has ever existed. Nor are we aware that in any one 
single instance the Crown has ever, by the exercise 
of its prerogative, granted leave to Appeal in any such 
case. 

Under such circumstances, we think that it is not 
probable that the Crown in granting this Charter in- 
tended to make so extraordinary a deviation from the 
ordinary practice, and we are the more strongly in- 
clined to this opinion from a consideration of the 
consequences which must inevitably follow. Where 
persons charged with the commission of felonies have 
been convicted, it is natural that they should resort 
to every possible means to escape from the penalty 
of the law, or to put off to the latest moment the 
execution of the sentence. Consequently, it is to be 
expected, that applications in almost every case for 
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leave to Appeal, (supposing by Appeal is meant a 
new trial, or an entire re-hearing,) would be made to 
the Supreme Court. As that Court is sitting upon 
the spot, no great delay or miscl^ief might follow from 
the postponement of the execution of the sentence, 
till that application was heard and disposed of. But 
if the Crown has really, by this Charter, reserved to 
itself the right of granting an Appeal in such cases, 
what are the inevitable consequences ? To cause 
execution to be done, would be, in effect, to prevent 
the right of granting an Appeal vested in the Crown, 
and to take away from the prisoner convicted, the 
right of laying his case before his sovereign, and of 
obtaining a re-consideration of it. ' For’ it must be 
remembered, that if a re-consideration, by way of 
Appeal, be reserved to the Crown, the right of ap- 
plying for it must be reserved also. But if this were 
really the state of the law, we doubt whether any 
Court or any authority would think itself justified in 

ordering execution to be done, till there had been an 

opportunity given to the prisoner, of applying to the 
Crown, for a re-consideration of the case, according to 
the right reserved to the Crown, and the prisoner. 
Many very evil consequences must necessarily follow 
from this state of things. A long period must elapse 
before an application to the Crown could be made, 
and its decision could be known. And eventually, 
where the leave to Appeal was refused (and it must 
be presumed that this would generally be the case), 
execution would follow the sentence after so long an 
interval, that all benefit to be expected from a public 
example would be lost ; and to this it may be added, 
that in a great majority of cases the convicts them- 
selves would be kept in a state of miserable suspense. 





ON APPEALS FROM THE EAST INDIES. 


483 


to suffer in the end the same ignominious death to 
which they were sentenced. 

For all these reasons, and especially because the 
reservation of the right of granting an Appeal would 
be to create an anomaly, unknown where the law of 
England prevails, we think the strong probability is, 
that the clause reserving to the Crown the right of 
granting an Appeal after refusal by the Supreme Court, 
was not intended to apply to cases of felony. 

However powerful this reasoning may be to our 
minds, we still, however, fully admit that if such be 
the clear and undoubted meaning of the Charter, vve 
must give effect to its provisions, however injurious 
we may conceive the consequences to be. To ascer- 
tain the meaning of this clause, we must look at the 
whole Charter, at what precedes and at what suc- 
ceeds, and not merely at the clause itself. 

It is first to be observed that the clause in question 
does not contain one of the words used in the pre- 
ceding clause by which criminal cases were designated. 
There is not one word of indictments, informations, 
or criminal suits.” There is no expression directly 
referring to, and subjecting to further Appeal, the full 
and absolute power of allowing or denying Appeals in 
criminal cases conferred upon the Supreme Court, 
And yet if such had been the intention of the Char- 
ter, it would be natural to suppose that when such a 
power had been given to the Supreme Court in such 
very strong terms, the riglit of reviewing their deci- 
sions, if it were intended to be reserved, would have 
been expressed in language directly iioucing the abso- 
lute power just before given, and in terms admitting 
of no doubt, establishing a control over that, as 
regards which, primd facie, by the plain meaning of 
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. *^46- . the words, they were not to be subjected to any con’- 
The Queen trol or revision whatever. We do not find 5 n_ this 

Edu^jee reserving clause, that which we should have expected 
Byramjee. jj. applied to the preceding one, but we do 

find that from the commencement to the end, it is 
peculiarly applicable to civil cases, and that every ex- 
pr'ession in it may be satisfied by confining it to civil 
cases only. 

In the clause of which the abstract in the margin is 
“ Appeal to King in Council,” it is directed that any 
person aggrieved by the Judgment or determination of 
the Supreme Court in any case whatever, may Appeal 
to the Crown or to the Privy Council, in the manner 
and under the restrictions and qualifications ” men- 
tioned, The parties aggrieved are to petition the Su- 
preme Court, which Court is empowered to award that 
such Judgment or determination shall be carried into 
execution, or sufficient security given for the perform- 
ance of it. Various other regulations are added, 
which being complied with, the Supreme Court is 
bound to allow an Appeal, and the parties are per- 
mitted to prosecute it in the same manner as Appeals 
from the colonies. The clause now commented on is 
clearly confined to civil cases only. Upon comparing 
it with the reserving clause, we find that the matter 
over which the power of the Crown to grant Appeals 
is reserved, is expressed and described by the very 
terms which are used with respect to Appeals in civil 
cases. We are inclined, therefore, to hold that as the 
reserving clause is fully satisfied by confining it to civil 
cases, that construction is conformable with the general 

usage where the English law prevails. 

In the preceding clause in this Charter, the Court of 

Oyer and Terminer is authorised to suspend the exe- 
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cution of any capital offence until the pleasure of the 
Crown be known, where there shall appear, in the 
judgment of the Court, proper occasion for the exercise 
of mercy. If the power of granting an Appeal in capi- 
tal cases was reserved to the Crown, and consequently 
the right of applying for it, notwithstanding tlie refusal 
of an Appeal by the Court, would not it have been 
almost necessary to have given the Court, in such case, 
a power to suspend the execution of its sentence, if not 
to the criminal a right to require such suspejision, till 
he might avail himself of liis reserved right to apply to 
the Crown, not for mercy, but by way of Appeal ? But 
we find no such power given. 

For these reasons, if in this case it were necessary to 
support the advice we intend to give to Her Majesty, 
upon the ground that the reserving clause does not ex- 
tend to Appeals in capital cases, we should be disposed 
to come to that conclusion. If, however, we should 
liave formed an erroneous opinion in this respect, we 
think, upon the supposition that the reserving clause 
does extend to felonies, that we should not advise Her 
Majesty to allow this Appeal. We conceive a power 
to grant an Appeal is confined by the v/crds of the 
clause to a “ Judgment or determination ” of the Su- 
preme Court ; and that all, even in this view of the 
case, which could be done, would be to allow an Ap- 
peal for the purpose of ascertaining whether the ‘‘Judg- 
ment or determination of the Court was erroneous 
in point of law with reference to the indictment, or, in 
other words, whether there was error upon the face of 
the record, as in England* We do not think that by 
any construction the Crown can grant an Appeal as to 
the verdict itself. We conceive that we could not go 
over again the merits of the case. That we have not, 
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and could not have, any materials for such an invest!^ 
gation. And that to presume that it was intended that 
a new trial should take place, is unwarranted by the 
words of the Charter, and would be an anomaly in the 
legal proceedings of this country. The present appli- 
cation is not against the “ Judgment or determination 
of the Court, but it is an application against what was 
done on the trial, and against the verdict. 

It may be argued that the Crown could not, even by 
Charter, part with its prerogative. But it must be 
recollected that this is a casein which the Crown grants 


a Charter by virtue of an Act of Parliament, and that 
Charter, we conceive, must be considered as granted 
in the execution of the powers which were granted by 
that Act of Parliament. 


A very similar case occurred upon a former occa- 
sion, though not with respect to a criminal cause. I 
mean the case of Cuvilier v. Aylwin [which is reported 
z Knapp, p. 72], and which is to the following effect : 
The very same argument which was used by Mr. Hilt 
was used by Mr. Justice Coltma 7 i, who was then Counsel 
for the Petitioner. It was this:—" An Act of the Parlia- 
ment of Great Britain declared that all laws passed by 
the Legislature of Canada should be valid and binding 
within the colony, and directed, that the Colonial Court 
of Appeal should be subjected to such Appeal, as it 
was previous to the passing of the Act, and also to 
such further and other provisions, as might be made in 
that behalf by any Act of the Colonial Legislature 
Held, that an Act having been passed by the Colonial 

Legislature limiting the right of Appeal to causes 
where the sum in dispute was not less than £500 
sterling, a petition for leave to Appeal, in a cause 
where the sum was of less amount, could not be re- 
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ceived by the King in Council, although there was a 
special saving in the Colonial Act of the rights and 
prerogatives of the Crown.’* 

In that case the Judgment was given in but few 
words. The Counsel for the Respondent was not 
heard, but it was observed, ** It is not necessary to 
hear Counsel on the other side. The King has not 
power to deprive the subject of any of his rights, but 
the King, acting with the other branches of the Legis- 
lature, as one of the branches of the Legislature, has 
the power of depriving any of his subjects in any of the 
countries under his dominions of any of his rights. 
This Petition must thereupon be dismissed.** 

It was therefore held, that though there was a reser- 
vation of the right of the Crown, yet as the Act in 
Canada was made in pursuance of an Act of Parlia- 
ment of Great Britain, the powers contained in that 
Act did take away the prerogative of the Crown. So 
we apprehend this Charter in India being granted in pur- 
suance of an Act of Parliament here, if by the true con- 
struction of the Charter the prerogative of the Crown is 
in any way limited, it must be said to be limited, not 
by the Act of the Crown itself, but by the Act of the 
Crown acting under the authority of Parliament. 

It is for these reasons that their Lordships are of 
opinion (and perhaps other reasons might be given 
arising from a consideration of the peculiar circum- 
stances of the case), that they must humbly advise Her 
Majesty, that the prayer of the Petition cannot be 
granted. 
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23rd June 

Under the 
Bombay 
Charter of 
Justice, 
the Su> 
preme Court 
at Bombay 
is invested 
with full and 
absolute 
power to al- 
low or deny 
an Appeal in 
criminal 
cases, and no 
power is re- 
served to the 
Crown by 
such Charter 
to grant leave 
to appeal in 
such cases. 

The case of 
Christian v. 
Corren (i P. 
Williams, 
329) observed 
upon. 


The Queen, on the Prosecution of the Bombay 

Government, 


AGAINST 

Samuel Stephenson, Alloo Paroo, and Others.* 

On Petition from the Supreme Court of Judicature at 

Bombay, 


This was a Petition for leave to Appeal from a Judg- 
ment of the Supreme Court of Judicature at Bombay, 
whereby the Petitioner, Alloo Paroo, and two others, 
were found guilty of felony, as accessories before the 
fact, to the burning of a ship, called Belvidere. 
The indictment was preferred in the Supreme Court 
against Samuel Stephensoti, for feloniously burning the 

ship, and the Petitioner and two others for aiding an^d 

abetting in the said felony before the fact. The trial 
of the Petitioner and two others as accessories {Ste- 
phenson not having been arrested) took place before Sir 
H. Roper, Chief Justice, and Sir E. Perry, Puisne Judge, 
at an Admiralty Session of the Supreme Court, when 
they were found guilty, and sentenced to transportation 

for life. Shortly after this conviction, the Petitioner 

presented a Petition to the Supreme Court, praying for 
leave to Appeal to Her Majesty in Council against the 


« This and the preceding case, being decisions upon the same 
oint, it is thought advisable to place them together. 

o Prc= rt : Members of the -Lord Brougham, 

.ord Langdale. the Right Hon. Dr. Lushington, and the Right Hon. 


T. Pemberton Leigh. _ 

Privy Councillors, -Sir A. Johnston, and Sir E. Rjan. 
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trial, conviction, judgnient, and sentence, upon various 
grounds, the principal of which was an objection, taken The Queeh 
upon his arraignment by Counsel on his behalf, that AllooParoo. 
under the Criminal and Statute Law existing in Bombay ^ 
he could not legally be tried upon an indictment, as 
an accessory before the fact, in the absence of, and 
until after the trial and conviction of, the party charged 
as principal, which, l»ovvever, the Court overruled, and 
refused to grant leave to Appeal. The Petition set forth 
the indictment and proceedings on the trial, and prayed 
that Her Majesty would, by and with the advice of the 
Privy Council, make such Order as should seem fitting 
for the admission and prosecution of an Appeal from the 
Judgment of the Supreme Court, and for the produc- 
tion of true and exact copies of the indictment, and 
of all evidence, proceedings, judgments, decrees, and 
orderSj given, had, or made, in the prosecution in the 
Supreme Court, and of the Judges’ notes of the evidence, 
and of the reasons given by the Judges at the trial, and 
their refusal to allow leave to appeal against the con* 
viction and judgment. 

Mr. Hill, Q. C., Mr. Robinso?i, Sir John Bayley, 
and Mr, Accroyd, in support of the Petition, 

Cited the cases of Pooneekooty Moodeliar v. The 
King (a), Aga Mahomed Ktirboolie v. The Queen {^b), 

Iji re Ames (c), D^Orliac v. D'Orliac (d), Hubn v. 

Hiihn (e)t Christian v. Corren (/), Rex v. Morelev (^), 
and the Charter of Bombay of the 8tlj December 
1823 ( ji ). 

(a) 3 Knapp's P. C. Cases, 348. (A) 4 Moore's P. C. Cases, 239. 

(<r) 3 Moore’s P. C. Cases, 409. 4 Moore’s P. C. Cases, 374 

(<r) 4 Moore’s P. C. Cases. 262. (/) 1 P Williams, 329. 

(^) 2 Bnrr. 1041. (/;) AriU, 471, 2, 3, 4. 

66 
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Mr, Wigram^ Q. C., and Mr, Forsyth^ on the part 
of the East India Company, opposed the Peti- 
tion. 


Lord Brougham : 

26th June This case, to a certain degree, resembles the case 

' — which has been already spoken to. But in one mate- 
rial respect, no doubt, it may be said to differ from 
it, because I do not understand it to have been argued 
at the Bar, in Alloo Paroo' s case, that there lay an 
Appeal from the verdict of a jury, for the purpose of 
obtaining a new trial. I understand the question 
raised there was, (at least it appears to me perfectly 
hopeless to argue any other point,) that a Writ of 
Error lay, or a proceeding in the nature of a Writ of 
Error, for some defect of law or jurisdiction appearing 
upon the record. Be that as it may, however, their 
Lordships are of opinion, that taking the terms of the 
Charter into consideration, and having regard to the 
origin of that Charter, namely, that it was not a mere 
act of the Crown, by force of the prerogative, but in 
execution of a power conferred upon the Crown, by 
Statute 5 the Charter, by its terms in execution of that 
Statute, does not reserve a power to the King rn 
Council, of reviewing a determination of the Court 
below, in a criminal case, the Court below having 

denied the application for such a review. 

That this is in execution of a statutory power, is 
clear, A. Statute was made, in the 4th year of the 
late King, George IV.. which gave the Crown the 
power to grant a Charter to a Court of Justice in 
Bombay, with the same powers, immunities, jurisdic- 
tion and authority, as were vested in the Court at 
Fort William, by virtue of another statutory power, 
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granting that Charter, namely, the 13th of George IIL^ 
chap. 63- 

That Statute contains a power to the Crown, to 
grant an Appeal, in such manner, and in such cases, 
and on such security, as to the Crown shall seem 
meet. Then, when we look at the Charter granted 
in execution of that power, constituting the Supreme 
Court at Fort Willia 7 n\ bearing in mind that, by 
the 4th of Geo% IV., c, 71, the Court in I 3 o?nhay is to 
be a model of that Court, we find there that the re- 
servation, after the grant of Appeal, is in the same 
terms with the section brought in question now before 
us, as to Bombay, respecting criminal cases; — that 
the reservation, which follows the section touching 
Appeals in criminal cases, is confined strictly to civil 
cases. 

Some doubt might have arisen upon the section 
in the Bombay Charter, following the section upon 
criminal cases. Some doubt might have arisen from 
the frame and structure of that section, whether 
it were confined to civil cases or notj for that part 
which clearly confines it to civil cases, limiting the 
sum appealed from to 3,000 Bombay rupees, is in a 
separate proviso, and follows, after an interval, 
from the first, and reserving part of the section, that 
interval being filled up by the power given to the 
Court to execute judgments and orders. But when 
we look at the Fort \Yilliam Charter, which is to be 
the foundation and model of this Cliarter, we find, 
that no doubt whatever exists there, that the reserved 
power refers to civil cases, for it is part and parcel 
of that section, reserving the power to the King In 
Council, that it shall not exceed the sum of i,ooo 
rupees. 
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The section ijtself, if it had stood alone, without ^ 
that reserved power, appears to us clearly to vest an > 
absolute discretion in the Court below, in which the 
Judgment is had; to refuse, as well as to grant, the - 
Appeal; for it is said, that in ‘‘all indictments, in-^ 
formations, and criminal suits and causes whatever,*' 
which are large words certainly, “ the said Supreme 
Court of Judicature shall have the full and absolute 
power and authority, to allow or deny the Appeal of 
the party, and also to order and regulate the terms 
upon which the Appeal shall be allowed, in such cases 
in which the said Court may think fit to allow such 
Appeal/* 

Now, first of all, arises upon this, the obvious co.n-, 
sideration from the w'ords, that it seem? impossible to. 
give a discretionary power, of either allowing or deny- 
ing, in more clear and plain terms, than, these terms 
are, ‘‘full and absolute power to allow or deny.” And 
then, that is followed by saying that the terms may be 
regulated by the Court in cases in which the said 
Court may think fit to, allow such Appeal/* being a 
very ordinary expression used in Acts of Parliament, 
w'hen it is intended that a power given to any officer of 
any body for public purposes, shall not be absolute and 
compulsory upon that individual officer, or that body, 
but shall be discretionary iu that individual officer or 
body, to exercise or not, as he or they shall please, 
and be advised. If the words are “ It shall and may*’ 
be so and so done, by such and such officer andi body, 
than the word “may” is held in all soundness of con- 
struction to confer a power, but the word “ shall" is 
held to make that power, or the exercise of that power, 
compulsory; cases are not wanting where, even with- 
out the use of so stringent a word as “shall/* it has 
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been held that a power so conveyed must be executed. . ^^47- 
But where it is intended not to compel, but to leave it The Queen 
optional with the parties, the words “ think fit'' are AllooParoo. 
the very ordinary technical and appointed words, to 
show that the power is not compulsory. And those 
words occurring in this clause, they seem really to 
leave no reasonable doubt, tliat a discretion is vested in 
the Court below, of denying as well as of allowing 
an Appeal- 

This is still further clear when vve come to look at 
other Charters, in which it is not intended to give the 
power absolutely, but In which’.it is intended that the 
Court shall be, to a certain degree, gz^asi ministerial in 
granting leave to Appeal. For in all those cases, if 
W'e look to them, we shall find that this is the course 
adopted by the Charter. The party is to appeal to the 
King in Council. He is first, before appealing, to peti- 
tion the Court, of whose sentence he complains, and 
then it is (this is the course in almost all cases, I know 
of no exception), that the party has the right to Ap- 
peal. In order to prosecute bis Appeal, he must first 
petition the Court for leave; if the Court shall grant 
leave to Appeal, they are then to prescribe certain 
terms, as in the case of a Judgment ; he is to give a 
certain security, and in some cases security must be 
given for the costs ; but in none of those cases do we 
find anything like this other alternative, “ in case the 
Court shall refuse leave to Appeal," because it is not 
intended to oust the party, of his privilege to apply 
here, even in the case of the Court having refused to 
comply with his petition. The words, " if they shall 
think fit," are never inserted there. This is a totally 
different clause, differently framed, and with another 
and entirely different object. The cases which have 
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been cited, have been already partly disposed of, by 
what has been said by their Lordships in the last 
case. The case of Christian v» Corren, from the 
Isle of Man, in Peere Williams^ really proves no- 
thing. The argument is the argument of Mr. Peere 
Williams himself, for it is not the Judgment of the 
Court. No doubt Peere Williams is a great autho- 
rity as a reporter, a very learned person, and I be- 
lieve*a very accurate reporter, he is generally allowed 
to be ,* but what he says there, is no part of the Judg- 
ment of the Court. He says, even if there be express 
words in the Charter, excluding the right of the sub- 
ject, those words shall not be held to deprive the 
subject of his common law right of Appeal to the 
Crown, in order that justice may not fail. The Court, 
which was assisted in that case by Lord Chief Justice 
Parker^ in giving their Judgment, proceed upon no 
such ground. They only say, in this case there is no- 
thing to take away the general right of Appeal, which 
is necessary to prevent a failure of justice. And Lord 
Chief Justice Parker, in that case, observes that the 
Court of Chancery, even in the case of a proceeding of 
a Copyhold Court, if anything were done against 
good conscience, would review it, and would direct that 
the Court should re-assemble, for the purpose of act- 
ing more conscientiously. But it is certain, that that 
case was not borne out by the judgment of the Court 
of Chancery, when an attempt was made in a case 
before Lord Jeffries, Lord Chancellor j which had been 
very much considered at the Rolls by Mr. Serjeant 
Trevor, who was then Master of the Rolls, and where 
such a power to interfere was wholly denied. Ash v# 

Rogle (r Vern. 367). 

It is quite unnecessary, however, to enter into that. 
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because it is quite sufficient to observe, that the Lord . ^^47- ^ 
Chief Justice, in granting that right of Appeal which ^Queen 

has been contended against, does not in the slightest AllooParoo.- 
degree bear out the generality of Mr. I^eere Willimns' s 
argument. 

But even if the argument of Mr. Peere Williams had 
been entirely confirmed and adopted by the Court, it 
does not apply to this case. Because there is no 
question here pf the power of^the Crown to abandon 
the prerogative, the Crown may abandon a preroga* 
live, however high and essential to public justice, and 
valuable to the subject, if it is authorized by^Statute to 
abandon it ; and here it is in the execution of a power 
conferred by Statute, that this abandonment, if any 
abandonment has been made, has taken place. 

It must be observed, likewise, that there is no aban* 
donment of the right of a subject to Appeal to the 
King in Council ; for there is an express provision made 
as to the manner in which that Appeal shall be exer- 
jcised, and for the Crown having the power. It might 
be reasonably contended that the Crown may point 
out the manner in which the general common law 
right of Appeal to it from colonial sentences shall be 
exercised, by a particular mode of enactment in the 
Charter. It may say, there is a right to Appeal to 
the Crown generally. That Appeal shall be in civil 
cases at all times, but that Appeal shall be in cri^ 
minal cases only in a certain manner and form, and 
I shall delegate to my Judges below, the right (ihc 
Crown may say) to refuse or to grant it, as they 
see fit. I see nothing contrary to the prerogative, 
i see nothing contrary to the right of the subject, 
as involved in the exercise of that prerogative of the 
Crown, ^having even independently of the Statute, 
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laid down the right in that particular form ; but that 
is wholly unnecessary in this case, and I throw it out 
only to meet the argument in Peere Williams^ and .not 
the argument here, which is quite another case, and 
rests upon other grounds. It is wholly unnecessary 
to deal with that abstract at all for our present pur- 
poses, because this is the case of the execution of a 
power granted by Statute, to which undoubtedly the 
case of Cuvillier v. Aylmin would almost in terms 
apply. 

Their Lordships, therefore, are of opinion, that, in 
this case, even if the argument were confined to the 
matter of error appearing upon the record, there is no 
ground whatever for holding, that the Crown has re- 
served its power oi receiving an application of this 
kind against the decision of the Court below^ and 
that the Court below alone has the power of granting 
or refusing an Appeal in such cases* 

It is unnecessary of course to argue the question 
of an application for a new trial or for a re-considera- 
tion of the whole case, because that is still more 

4 

clear. But clear enough it is, even if the question were 
confined to a mere error upon the record. 
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ACCOUNT. 

Se ^ “ Lease.” 

Parties.” 

» Sales,” i. 

ACTION. 

I. Claim by the or chief priest 

of the Smartava sect of Brahmins, 
in Bombay^ to the exclusive right 
O^adavipalbi ^ — being carried cross- 
wiseinapalanqain,on ceremonial oc- 
casions, — in virtue of a grant from 
the ruling power to a predecessor 
in office. 

Whether an action is maintainable by 
the law of Bombay, in the Civil 
Courts, by the grantee of such a 
dignityagainst a party whoassumos 
the like privilege. Ouccre ? [.S/'f 
Sti 7 i?iur B/iar/i Szcamt wSid/ia Lhi- 

gayah Charatitt'\ 198 

2. Queere. — Whether theCivil Courts 
in India have any jurisdiction to 


entertain a suit, not involvingany 
civil rights, as a matter of law, and 
make a declaration of the right to 
perform, or have performed, any 
religious ceremonies. {Namboory 
Setapaly v. Kanoo-Coianoo Puliia'X 

35Q 

" Lease.” 


ADOPTION. 

A childless H mdoo, by Deed jd irec ted 
his wife to adopt a child. After his 
death, his widow brought a suit 
for a partition, and to be put in 
possession of her husband s share, 
in the joint undivided estate. Pend- 
ing the suit, she adopted a son. 
By the Hindoo law, the act of adop- 
tion divested the property from the 
widow,and vested it in the adopted 
son, subject to the maintenance 
of the widow. Notwithstanding 
the adoption, the suit was jjroso- 
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cuted in the widow’s name, and a 
Decree made, directing her to be 
put in possession. 

Held, in such circumstances, that she 
prosecuted the suit as the guardian 
of the adopted son, and was put 
into possession as his trustee, and 
accountable to him for the profits 
of the property so decreed to her. 
\ph2irm Das Paiidey v. Mussumat 
Shamn Soondri Dibta/i] ... 229 

ADVERSE POSSESSION. 

See ** Limitation.” 

appeal, 

1. Leave to appeal granted, on pay- 

ment of costs, from an Order of 
the Suddcr Court at Bombay, de- 
creeing interest upon the amount 
awarded by the Judgment of the 
Court ; the Appellant having failed 
to apply to the Court in India 
within six months, as required by 
the Order in Council of the loth 
April 1838. \KirhIand v. Modee 
Pesion-Jce Khoorsed-jee'\ ... 220 

2. Whether the rules of the Ecclesi- 
asticalCoLii-tsin Doctors’ Commons 
relating to the doctrine of pre- 
emption of Appeal, apply to an 
Ecclesiast ical cause in the Supreme 
Court at Calcutta, so as to deprive 

a party of the Charter right to 
appeal within six months from the 
decree, &c. Ouoeref ^JCasenicnt v. 

Pult 07 i\ **• 395 

3. The Bombay Charter of the 8th 
Dec. 1823, (granted in pursuance 
of the powers conferi ed to the 


Crown by 4 Geo.W.,c. 71,) after 
providing “That in all indictments, 
informations, and criminal suitsand 
causes whatsoever, the said Su- 
preme Court of Judicature at Bom- 
bay shall have the full and absolute 
power and authority to allow or 
deny the Appeal of the party pre- 
tending to be aggrieved," proceeds 
thus : — *■ And we do hereby also 
reserve to ourself, our heirs, and 
successors, in our or their Privy 
Council, full power and authority, 
upon the humble petition of any 
person or persons aggrieved by a 
Judgment or determination of the 
Supreme Court of Judicature at 
Bo77ibay, to refuse or admit his, her 
or their Appeal thereupon, upon 
such terms and under such limita- 
tions, restrictions, and regulations, 
as we or they shall think fit, and to 
reform, correct, or vary, such Judg- 
ment or determination as to us or 
them shall seem meet." 

Upon a Petition, praying for leave 
to appeal from a conviction for 

felony; held by the Judicial Com- 
mittee of the Privy Council, that 
there was no power reserved to the 
Crown by the Charter, to allow 
Appeals in criminal cases, such 
Appeal being confined to civil cases 

only. 

Held also, that the Charter having 
been granted by the Crown, by 
force of an Act of Parliament, must 
be construed with reference to the 
powers conferred by the Act, even 

though the prerogative of theCrown 

were limited by suchconstruction : 
and that the Supreme Court alone 
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has full and absolute power to al- 
low or deny permission to appeal 
in criminal cases. 

Semble. No Appeal lies, in cases of 
felony, to the'Queen in Council, 
from any of the dominions of the 
Crown of Great ’BriiaiHy which are 
governed by the law of England. 
\^The Queen v, Editljee Dyrainjee'] 

46S 

4. Under the Bombay Charter of Jus- 
tice, the Supreme Court at Bombay 
is invested with full and absolute 
power, to allow or deny an Appeal 
in criminal cases, and no power is 
reserved to the Crown by such 
Charter to grant leave to appeal in 
such cases. 

The case of Christian v. Corrcn (i P. 
Williams, 329) observed upon. 
\^The Queen v. AUoo Barer] ... 488 

APPROPRIATION. 

See ‘ ‘ Sales,” i. 

ASSIGNMENT. 

An assignment by a Puisne Judge of 
the Supreme Court at Madras, of 
the sum equal to the amount of 
six months’ salary,” directed by the 
6 Geo. JV., c. 85, to be paid to the 
“ legal personal representatives ”of 
such Judge, in case he shall die, 
in and after six months’ possession 
of office, is a valid assignment, be- 
ing a vested contingent interest in 
such Judge ; and not being paya- 
ble during the lifetime of the Judge, ■ 
IS not an assignment of salary, j 


within the 5 & 6 Edw. III., c. 16, 
and 49 Geo. III., c. 126., and, 
therefore, contrary to public policy. 
[Arbu/knot Borton'l ... 435 

AWARD. 

An award made by a Punchayet, set- 
tling a disputed boundary to land 
forming and island, claimed by the 
inhabitantson the respective banks 
of the river, under circumstances, 
set aside, as having been made 
contrary to the provisions oi Bom'- 
bay Regulation VII. of 1827. 

The decision of the Sub-Collector, 
appointed by the Government to 
settle the boundary, annulling the 
award of the Punehayet, and as- 
signing a boundary, confirmed on 
appeal. {_The Afohudd/ms 0/ Eufi~ 
kunti addy v. The Enamdar B rahmins 
of Soorpal'\ ... ... ... 383 

BENGAL CHARTER. 

See Appeal, ’’ 2. 

BENGAL REGULATIONS. 

See “ Limitations.” 

“ Sale.” 

BOMBAY CHARTER. 

See " Appeal,” 3, 4. 

BOMBAY HIGHWAY-RATE. 

See “ Highway Rate." 
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BOMBAY REGULATIONS. 

See “ Award.” 

** Limitation,” 

BOUGHT AND SOLD NOTES. 

C, & Co. and H. & Co. were mer- 
chants at Calcutta, H. & Co. sold 
to C. & Co. a large quantity of 
indigo, through the medium of a 
broker, who drew up a sold note 
addressed to H. & Co,, and submit- 
ted it to H, for his approval, when 
H. having objected to a particular 
■ word remaining, the broker took 
the sold note to C., and informed 
him of objection. C. struck 
his pen through the word objected 
toby H.y placing his initials over 

that erasure, and returned it to the 
broker, who thereupon delivered 
it, so altered, to H, & Co. The 
broker delivered to C. & Co., on 
the following day, a bought note, 
which differed in certain material 
terms from the sold note. In an 
action brought by & Co. against 
C, & Co. for non-performance of 
the contract contained in the sold 
note, the Supreme Court at Cal- 
cietta was of opinion, that the sold 
note alone formed the contract, and 
found for the Plaintiffs. Upon ap- 
peal, held by the Judicial Commit- 
tee, reversing such finding, that 
the transaction was one of bought 
and sold notes, and that the cir- 
cumstances attending C.'s altera- 
tion of the sold note, and affi.xing 
his initials, were not sufficient to 
make that note alone a binding 


contract j and that there being 3 
material variation in the terms of 
the bought note with the sold note,, 
they together did not constitute a 
binding contract. \Cowie v. Rem- 
fry\ 44^ 

BOUNDARY. 

See ** Award.” 


CASTE. 

Suit by certain Coviaties oftlje Vais- 
yaSj or third caste of the Hindoos, 
against theAfantrima/ia-fiad{secret 
assembly, for avenging encroach- 
ments upon rules or rights of caste), 
to establish their right to have per- 
formed for them and their tribe, 
certain religious ceremonies, called 
soohka and asoobka (auspicious and 
inauspicious), by Brahmins in the 
language of the Vedas, in the en- 
joyment of which they had been 
disturbed by the Brahmins refusing 
to perform such ceremonies. In 
the answer to the plaint, the De- 
fendants denied the right of the 
Comaties, and set forth certain acts, 
whereby they had forfeited their 
right to have the ceremonies per- 
formed for them, by the Brahmhis. 
The Zilla Court, taking that part 
of the Defendants’ answer, which 
set forth the acts by which the for- 
feiture of the rights in question 
was occasioned, framed it into a 
statement of facts and law, for the 
opinion of the Pundit of the Court 
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ami upon his opinion, declared the 
Plaintiff's tribe entitled to have 
the ceremonies performed for 
them by Brahmins. Upon appeal, 
the Provincial Court remitted the 
suit to the Zilla Court, to take 
evidence, and upon such evidv nee, 
and the opinions of the Pundits^ 
which the Provincial Court took 
upon the same statement as the 
Zilla, they affirmed the Decree. 
The Sadder L>ezvanny Adawlnt, upon 
the whole case, reversed these deci- 
sions. Held by the Judicial Com- 
mittee of the Privy Council, revers- 
ing the decisions of the three 
Courts, that the whole proceedings 
were irregular, and contrary to the 
express provisions of the Madras 
Regulation XV. of iSi 6 , sec. x., 
cl. 3 & 4, which required the Judge 
to record the points necessary to 
be established, before the evidence 
could be taken ; the opinion of the 
Pundits being also taken upon an 
assumed statement of facts, not 
admitted or recorded. Rut in con- 
sideration of the circumstances, 
such reversal was without prejudice 
to bringing a fresh suit. [Nam- 
boory Sehi^aiy v, I\~<i/iO 0 -Coianoo 
Pullia'\ ... ... ... 

Sec “ Action." 


CHAR I'ER. 

“ Appeal," 2, 3, 4. 

COPARCENARY. 

riic presumption of law is, that the 
whole ol the pro['or(v of an un 


divided Hindoo family is in co- 
parcenary. 

The onus lies on a member of such 
family to prove that it was sepa- 
rately acquired, Lias Pan- 
dey V, Mussumat Shama Soondri 
Dtbiali\ ,,, 229' 

CRIMINAI. SENTENCE. 

See Appeaf.,” 3, 4. 

DAMAGES. 

See ** Lease.*' 


DEED OF GIFT. 

“ Mahomedan Law,” i. 

DIVISION. 

See Coparcenary." 


ECCLESIASTICAL LAW. 

See “ Appeal,” 2. 

EVIDENCE. 

Debt on bond. The Defendant, by 
hisanswer, denied his execution of 
the bond. The Plaintiff, in his re- 
ply, stated the accidental destruc- 
tion of the bond, and prayed leave 
to put in evidence a registeredcopy 
thereof, which the Court allowed, 
and, at the sametime, ordered the 
fragments of the original to be 
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produced. At the trial the Plaintiff 
produced the fragments, and, under 

sec, II, Madras Reg, XVII. of 
1802, put in as evidence a regis- 
tered copy of the bond. He called 
no witnesses to prove that the frag- 
ments produced formed part of 
the original bond. The Court ad- 
mitted the registered copy as evi- 
dence, and found for the Plaintiff. 
The Judicial Committee of the 
Privy Council, on appeal, reversed 
this finding, on the ground that the 
registered copy, in the absence of 
satisfactoryevidenceof the destruc- 
tion of the original bond, was im- 
properly admitted assecondavy evi- 
dence. l^Sy2id A^das Alt Khan v. 
Yadeem Ramy Reddy'\ ... 156 


EVIDENCE OF PAYMENT. 

The statement in a Deed of Compro- 
mise, that the consideration money 
was paid, is not of itself, according 
to the practice of the native courts 
in Itidia^ conclusive evidence of 
such payment, and may be re- 
butted by evidence of non-payment. 

Where payment is denied and evi- 
dence of non-payment produced, 
theburthen of proof that the money 
was paid, lies on the debtor, 
\^Chou}dry Deby Persad v. Chowdry 
Dowliit Sing~\ ... 347 

HIGHWAY RATE. 

By Stat. 33 Geo. III., c. 52, s. 158, 
(for, among other things, making 
better provisions forthe good order 


and Government of the towns of 
Calctitta^ Madras and Bombay^ as- 
sessments are directed to be made 
on the owners or occupiers of 
houses, buildings and grounds, “ ac- 
cording to the true and real annual 
values thereof.'* 

Upon a rate made in pursuance of this 
Statute, the Quarter Sessions at 
Bombay assessed the annual value 
of a cotton pressing factory, having 
fixed machinery, upon the gross 
receipts, after making an allowance 
of ten percent, for tenants’ profits. 
Held by the Judicial Committee, 
reversing the Order of Confirma- 
tion of the Sessions, by the Su- 
preme Court, and quashing the 
rate,thatthe principleof the assessr- 
ment was erroneous, the proper 
measure of rateable value of the 
building being the rent (subject to 
the deduftionsrequired by the Sta- 
tute 6 & 7 Wm. IV., c. 96) that 
the building might reasonably be 
expected to be let for, to a yearly 
tenant. [Fawcett v. The yuslices of 

Bombay ^ ... ••• 4®^ 

HINDOO LAW, 

See ** Adoption.” 

“ Coparcenary.” 

** Lease.” 

INDIAN WILL ACT. 

INHERITANCE. 

See “ Mauomedan Law. 
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INTEREST. 

According to the practice of the Na- 
tive Courts in Bombay ^ a sum found 
due for mesne profits, is a judgment 

debt, and carries interest by its own 
force. 

On Petition in the Native Court, after 
Decree upon appeal in E?igland, in^ 
terest awarded on the amount of 
mesne profits decreed, although not 
prayed for in the plaint, or given 
by the Decrees in India, or the 
Order of affirmance in England. 
[Eirkia?idv. Modee Pesto 7 i-jeeKhoor^ 
sed-Jee\ ... ... ,,, 220 

JUDGE. 

^ee ** Assignment. ’’ 
JURISDICTION. 

1. An inhabitant of Bejiares, trading 
at Calcutta, and having a house of 
business there, held to be subject 
to the jurisdiction of the Supreme 
Court. \_Daboo yatiohey Eoss v. 
Bindabnn Doss] ... ... 175 

2 This Court will not act as a Court 
of original jurisdiction. I'herefore, 

Where the Judge of the Court below 
improperly suppressed documents 
which were not discovered until I 
after the transmission oftlie Appeal 
to Her Majesty in Council, their 
Lordships refused to give ar> opi- 
nion on the merits, and remittetl 
the case to the Sadder Dcaunny 
Court, for consideration. \_'Ju'!'cer~ 
bhaee v. VaruJ-bhare] ... 324 


3. Quaere. Whether the Civil Courts 
in India have any jurisdiction to en- 
tertain a suit, not involving any 
civil rights, as amatterof law, and 
make a declaration of the right to 
perform, or have performed, any 
religious ceremonies. [Namboory 
Selapaty v. Kanoo-CoUi7too Pul- 

... ... ... 359 


LEASE. 

A lease for seven years of a farmed 
pergn 7 i 7 ia in Bengal, was granted by 
the R* 7 ja of iSurdiva/i. Tlie lease 
was not executed in writing, but 
the terms of holding w^ere defined 
by a notice sent by the Raja to the 
tenantsofthe premises. Thelessee 
died before the termination of the 
demised term, when the lessor 
evicted the lessee’s representatives, 
and granted a fresh lease to another, 
at an increased rent. Held, in a 
suit brought by therepresentatives 
of the lessee to recover compensa- 
tion for loss of profits, that the act 
of dispossession was wrongful, the 
remainder of the term bv the Hin- 
dno law surviving to the heirs and 

representatives of the deceased les- 
see ; and damages tobe paid by the 
lussor.calcu lated upon the increased 
rental, awarded. [M'a/ia-raja Tej 
Chund Bahadur \’ . Sri Kanth Ghuse] 

26 t 

LEGITIMACY. 

See M.\H0MED.\N La.W,” 
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LIMITATION. 

1. The fact of residence at a distance 

of 900 miles from the place where 
the subject matter in dispute was 
situate : Held insufficient to bring 
a party within the exception of 
the Bengal Regulations of Limi- 
tation (III. of 1793 and II. of 1805 
s. 3) ; the party in possession of 
the property being a purchaser for 
a valuable consideration without 
notice, and the Plaintilf’s right of 
action having accrued twenty-five 
years before the institution of the 
suit. \^Sh€ikh Imdad Ali \,MussU‘ 
mat Kootby Begum^ i 

2. A claim preferred before the 
Peishzva in 1S13, previous to the 
British rule, but upon which no ad- 
judication was made : Held suffici- 
enttobring theclaimant within the 
exception of sec. 7, cl. 2, of the 
Bombay Reg. of Limitation V. 

1 827, not withstanding adverse pos- 
session for thirty years previous to 
the institution of the suit, [yetva 
Jee V. Trimhuk-jee'] ... 13S 

MADRAS REGULATIONS. 

See “Caste.’* 

“ Evidence.” 

“ Pleading.” 

MAHOMEDAN LAW. 

1 Bv the Mahomedan Law, a child 
born in wedlock is presumed to be 
the child of the father ; legitimacy 
following the marriage bed. 

A Mahomedan, by deed.declaredthat 


he had adopted a son who was to 
succeed to his property and title.” 
Held on Appeal, to be inoperative 
and void, either as a deed of gift, 
orasatestamentary disposition, no 
delivery of possession and relin- 
quishment by the, ‘donor, or seisin 
by the donee having taken place. 
[y^eswtmt Shig jee Ubby Sing-jee v. 
yet Si?ig-jee Ubby Sing-jee’\ ... 245 

2, By the Mahomedan law, continual 
cohabitat ion and acknowledgment of 
parentage,is presumptive evidence 
of marriage and legitimacy. \Kha* 
jah Hidayut OoUah v, Baiyan Kha- 
n ti fft J ... ... •». ^95 

NEXT FRIEND. 

See “ Officer of the Court.” 

ORDER IN COUNCIL (Appeal 

under). 

See “Practice, ” 3. 

(Variation oQ- 

See “ Practice,” 5. 

OFFICER OF THE COURT. 

By a general Order made on the 
Equity side of the Supreme Court 
of Madras, it was ordered that 
“ Whenever it shall appear, that 
the property of any infant is un- 
protected, and not secured for his 
or her benefit, the Registrar shall, 
with the previous consent of the 
Court, or a Judse, institute pro- 
ceedings on behalf of such infant. 
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1or the purpose of protecting his or 
her person or property.” In pur- 
suance of this Order, the Registrar 
of the Supreme Court, upon Peti- 
tion, obtained an Order, giving him 
liberty to file a Bill in the Equity 
side of the Supreme Court, as the 
next friend,and on behalf of infants, 
for an account ofthe estate of their 
father, who died intestate, against 
their mother, the Administratrix ; 
and notwithstanding an Appeal 
against such Order, such Bill was 
filed, to which the Defendant put 
in a plea, which being overruled, a 
further Appeal from such decision 
was interposed to Her Majesty in 
Council. 

By the practice of the Supreme 
Court, the Registrar is entitled to 
a commission of 5 per cent, on all 
sums of money paid into Court. 

Heldby the Judicial Committee, that 
the Order of the Equity side of the 
Supreme Court, being made under 
the general jurisdiction of the Su- 
preme Court, and not under the 
Statute 2 & 3 KrV/.,c. 34, was void, 
it being against public policy to 
allow an officer of the Court to in- 
stitute suits, in the conduct of 
which he might have a direct per- 
sonal interest, and the Orders made 
in pursuance thereof, reversed. 
\_Kerakoose v. Serle aiid other $\ 329 

PARTIES. 

Decree for an account of dealingsand 
transactions of a deceased partner 
in an Hindoo family bank, and for 
a dissolution of the partnership,re- 
versed, on the ground that the re- 


spective rightsof the parties were 
not sufficient ly defined and declared, 
and that the Decree, under any cir- 
cumstances, was erroneous, being 
made without the heir or legal re- 
presentative ofthe deceased partner 
being a party to the suit. \_Daboo 
yanokey Do$&\’ .Bindiibun Z?t>55] 175 

PARTNERSHIP, HINDOO. 

See ** Parties. 

PLEADING. 

In aguit for possession ofa zemindary , 
the Plaintiff’s title depended upon 
the fact of a division having taken 
place between the family. No aver- 
ment of such division was made in 
the plaint, nor did the Courts in 
Iridiaj as required by the Madras 
Regulation XV. of i8i6, sec. lo, 
make it a point to be established, 
though some evidence was given of 
the fact. Held on appeal, that 
there had been a miscarriage, the 
conditions of the Regulation being 
imperative, and the Decree of the 
Sudder Dewaytny Adaxvliit reversed. 

Rut, as the parties had acted under 
a misapprehension of the Regula- 
tion, leave was given to institute a 
fresh suit within three years. [S/*?- 
mut Moottoo Vijaya JRaghanadha 
GoVL'cry Vallabha Perrin Woodia 
Taver v. Rany Angn Moottoo A^at- 

chiar^ ... ... 278 

See “ Caste." 

Parties.” 

PREROGATIVE OFTHECROWN. 

See Appeal, ” 3, 4. 
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PRACTICE. 

1. Evidence tendered to the Sudder 
Court, on a Petition for review, 
which was refused, and the Order 
of refusal not appealed from, though 
forming part of the transcript, can- 
not be referred to in the argument 
upon the Appeal from the original 
Judgment* \_Sheikh ImdadL Ali v. 
Mussiunat Kootby Begu?n] ... i 

2. There being twosetsof Appellants, 

having separate interests and ad- 
verse claims against each other, as 
well as against the Respondents, 
the Judicial Committee permitted 
two.counsel to be heard for each 
set of Appellants, \yewa-jee v- 
Trimhith-jee\ ... ... 13 ^ 

3. Leave to Appeal granted, on pay- 

ment of costs, from an Order of the 
Sudder Court atBombay, decreeing 
interest upon the amount awarded 
by the Judgment of the Court ; 
the Appellant having failedtoapply 
to the Court in India, within six 
months, as required by the Order 
in Council of the loth April 1838. 
\_Kirkland v, Moodee Peston-fee 
Khoor sed-j ee'\ ... ... 220 

4. This Court will not entertain a 

technical objection which was not 
taken in the Court below, where it 
might hav'cbeenamended. \Dhur7n 
Has Pandey v. Miissuynat Skama 
Soofidri Dibiah\ ... 229 

5. Under an order of reference, the 
Judicial Committee of the Privy 
Council, upon an Appeal coming 
before them,remitted the case, by 
reason of the rejection of certain 
evidence, to the Court below, with 
directions to take the evidence re- 


jected. The Court in upon 
the remit, examined such of the 
witnesses before tendered as were 
produced, but made no adjudication 
in the cause, and transmitted the 
further evidence to Pnglund, No 
fresh order of reference was made 
to the Judicial Committee. Upon 
the Appeal, with the further evi- 
dence coming before them, their 
Lordships, underthecircumstanCes, 
were of opinion that they had no 
jurisdiction to entertain the case, 
the original order of reference hav- 
ing been exhausted by the remit. 

But upon a Special Petition for such 
purpose(all parties consenting)the 
Order in Council directing the re- 
mit to Pidia was varied and amend- 
ed, by being madea mere reference 
to the judder Dewa^iny Adawlui to 
take evidence, without throwing 
any duty upon that Court to re- 
consider or adjudicate upon the 
cause, but to remit the same, for 
the consideration of the Lords of 
the Committee. \jIeswufU Bing-jee 
Ubhy Sing‘jee v. Sing-jee Ubby 
Sing~jee^ ••• ... ... 243 

6, This Court will not act as a Court 
of original jurisdiction. Therefore, 

Where the Judge of the Court below 
improperly suppressed documents, 
which were not discovered until 

afterthe transmission of the Appeal 

to Her Majesty in Council, their 
Lordships refused to give an opi- 
nion on the merits, and remitted 
the cause to the Sudder Hewanny 
Court for reconsideration, [^w- 
veer-bhaee v. Vurupbhaee'\ 324 

7. This Court will not encourage a 
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mere objection of form, that does 
not affect the substantial merits of 
the case. [7%^ Afokudditns of 

kunwaddyv. TheEnamdar Brahmins 
of Soorpal\ ... 3^3 

PRINCIPAL AND SURETY. 

A. drew five Bi!ls in favour of B, on 
Fergusson & Co., who accepted the 
same, and got them discounted by 
the Bauk of Bengal^ and, on their 
becoming due, procured their re- 
newal. Fergusson & Co. subse- 
quently drew three Bills on the 
Bank of Bengal ; and, for securing 
as well the repayment of the prin- 
cipal sum due on these Bills and 
interest, as of all and every sum 
or sums which the Bank had al- 
ready advanced or should advance 
on account of the drawers, depo- 
sited ascollateral securitiesvarious 
quantities of Chili copper, of a 
larger amount in value than the 
advances then made. By a con- 
dition in theseBills,the Bank were 
authorised, in default of payment 
within the time stipulated, to dis- 
pose of the copper by public or pri- 
vate sale, and to reimburse them- 
selves the principalandinterestdue 

thereon. Shortly afterwards, 
gtisson & Co. failed, and assignees 
of their estate and effects were ap- 
pointed under the Indianlnsolvent 
Act. On presentation to A. of the 
first of the renewed Bills, he served 
notice on the Bank not to part with 
the securities so deposited with 
them, alleging that the Bills drawn 
and renewed by him were accom- 


modation bills, for which he had 
not received anyconsideration,and 
were renewed on the faith of the 
securities being applicable to their 
discharge. The assignees of Fer-' 
gtisson & Co. redeemed the copper 
by paying to the Bank the amount 
of the principal and interest due 
upon the Bills drawn by Fergusson 
& Co. All the Bills drawn by A. 
were dishonoured, andtheBankof 
Bengal brought an action against 
A. for their amount. On a Bill 
filed by A., the Bank were re- 
strained by Injunction from pro- 
ceeding with the action at law. 
Held on Appeal by the Judicial 
Committee discharging the Injunc- 
tion and reversing the Decree of 
the Supreme Court, that,under the 
circumstances, the redemption of 
the securitieswas a sale within the? 
meaning of theconditioncontained 

in the deposit Bills, and that such 
sale was not a release to A. as 
surety for the previous Bills, the 
condition not beingthat the copper 
or the proceeds thereof should be 

applied preferentially or/rtrf passu 

with the other debts, but simply 
in reimbursement to the Bank, of 
the principal and interest due upon 
the Bills. [The Ba?ik of Befigal v. 
Radahissen Iditter^ ••• 19 

PIRVY COUNCIL. 

5^.? “ Jurisdiction,*’ 2. 

" Practice,” Si 6. 

PUBLIC POLICY. 
l < ci ' “Assignment. ’ 

“ PunLic Officer.’* 
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REGULATIONS. 

See “Limitation.” 

“ Pleading.” 

“ Sale.'* 

RELIGIOUS CEREMONIES. 

5^^ “'Caste.*' 

“Action/’ 2. 

REMAINDER OF TERM OF 

LEASE. 

See “ Lease.” 

REPRESENTATIVES. 

See “Assignment.” 

“ Lease.” 

REVENUE. 

See “ Sales.” 

SALES. 

I. A talookf consisting of 210 vil- 
lages, but classed under the de- 
cennial settlement, for fiscal pur- 
poses, as 74 villages, and assessed 
as 74 separate sudder jwm?ias^ was 
sold by public auction by the Col- 
lector, in one lot, for arrears of 
Government revenue, at a sum 
greatly disproportionate to its va- 
lue. The sale was made by order 
of the Board of Revenue, but it did 
not appear that the Collector had 
informed the Board that the talooh 
consisted of 74 villages, or that the 
Board had authorized the sale in 
one specific lot. The Board sub- 
sequently confirmed the sale. The 
surplus of the purchase-money, 
after satisfying the Government 
arrears, was received and appro- 
priated by the On a 


suit by the Malguzar against the 
purchasers, to annul the sale, it 
was held by the Judicial Com- 
mittee aflSrming the Decree of the 
Court below : — 

I. That the act of the Collector, 
in putting up for sale, and conso- 
lidating the 74 villages as one lot,- 
without the express authority of 
the Board of Revenue for the 
sale of such specific lot, was con- 
trary to the Regulations, and ille- 
gal, and was not cured by the 
generalauthority given previous to 
the sale, or by the subsequent con- 
firmation thereof by the Beard. 

II. That the sale being unautho- 
rized, no implied adoption by the 
subsequent appropriation ofthe pur- 
chase-money could bar the Mai- 
guzar from reclaiming the estate, 
on the restoration of the purchase- 
money. 

III. That theretrospectiveopera- 
tions of Reg, XI. 1822, did not 
apply to a sale so circumstanced 
as this; it being provided by elanse 
3 of see; 6, that in order to prevent 
the sale being annulled, the Board 
ofRevenue shall have actually given 
authority to proceed to the sale of 
the specific lot. 

But the Courts in India having pro- 
ceeded on the footing that the 
purchaser had been repaid, during 
the time he was in possession, by 
the perception of the rents and 
profits of the Zei^iiridary^ did not 
direct the Afalguza ^ to refund the 
purchase-money, or call for an ac- 
count of the mesne profits. Such 
part of the Decree of !hc Court be- 
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low reversed, and an account di- 
rected to be taken in Tndia^ of the 
rents and profits received by the 
purchaser,giving credit for perma- 
nent improvements on the estate ; 
and as the purchasers were not re- 
sponsible for the illegality of the 
sale, so much of the Decree of 
both Courts below, as condemned 
them in costs, reversed, and both 
parties ordered to pay their own 
costs, in the Courts in India and in 
this country, [Jirfaha^rajah Mitter- 
jeet Sing v. The heirs of loanee 
yusivunt Si^ig^ ... 42 

2. A sale in 1802, of lands in Alla- 
habad, for arrears of Government 
revenue, set aside by the Mofussil 
and Commissioners, consti- 

tuted under Reg. I. of 1821, al- 
though no suit brought to annul 
the sale until the year 1821. Af- 
firmed on Appeal by the Judicial 

Committee 

But the sale having taken place by 
the direction of the Government, 
and there being no fraud on the 
part of the purchaser, the Judicial 
Committee, under clause 2, sec. 4, 
of Reg. I. of 1821, awarded the 

purchaser compensation, to be paid 
by the Government. \AIaha~fajtih 
Ishiiree Persad Narain Sing v. Lai 
Chutlerput Sing^ ... ... lOO 

SHERIFF. 

sheriff’s officer, in execution of a 
bailable writ, peaceably obtained 
entrance by the outer door, but 
before he could make an actual 
arrest, was forcibly expelled from 
the house, and tlic outer door fas- 


tened against him. The officer 
obtained assistance, brokeopen the 
outer door, and made the arrest. 
Held that the officer was justified 
in so doing. 

Held also, that demand of re-entry, 
under such circumstances, was not 
requisite tojustify hisbreakingoperr 
the outer door. 

Queere, If indictment for an as- 
sault and false imprisonment will, 
under suchcircumstancesjieagainst 
the sheriff's officer. [_Aga Kurboolie 
Mahomed v. The Queen'] ... 164 

STOPPAGE IN TRANSITU. 

Goods contracted to be sold and de- 
livered free on board,'' to be 
paid for by cash or bills, at the op- 
tion of the purchasers, were deli- 
vered on board, and receipts taken 
from the mate by the lighterman 
employedbythe sellers,wholianded 
the same over to them. The sellers 
apprized the purchasers of the de- 
livery, who elected to pay for the 
goods by a bill, which the sellers 
having drawn, was duly accepted 
by the purchasers. The sellers re- 
tained the mate’s receipts for the 
goods, but the master signed the 
bill of lading in the purchasers’ 
names, who, while the bill they ac- 
cepted was running, became insol- 
vent. In such circumstances, held 
by the Judicial Committee of the 
PrivyCouncil (reversing the verdict 
and judgmentof theSupreme Court 
at Bombay), that trover would not 
lie for the goods, for that, on their 
delivery on board the vessel, they 
were no longer transitu y so as to 
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be stopped by the sellers ; and that 
the retention of the receipts by the 
sellerswas immaterial, as, aftertheir 
election to be paid by a bill, the 
receipts of themate werenotessen- 
tial to the transaction between the 
seller and purchaser. \Cowas-jee 
V. Thompson^ ••• 422 

SURETY. 

See “ Principal and Surety,” 

UNDIVIDED HINDOO FAMILY. 

See “ Coparcenary.” 

VENDOR AND VENDEE. 

See “ Bought and sold Notes.’- 
“ Stoppage in Transitu.” 

WIDOW. 

- See “ Adoption,” 

WILL. 

The 7th section of the Indian Will 
Act, No. 25, of 1838, enacts “that 
no Will shall be valid unless it shal^ 
be in writing, andexecuted in man- 
ner hereinafter mentioned (that is 
to say), it shall be signed at the 
foot or end thereof by theTestator 
or by some other person in his pre- 


sence, and by his direction, and such 
signature shallbe made,or acknow- 

* ledged, by the Testator,in the pre- 
sence of two or more witnesses, 
presentat thesame time ;and such 
witnesses shall subscribe the Will 
in the presence of the Testator,but 
no form of attestation shall be ne- 
cessary.** 

A Testator signed his Will in the pre- 
sence of the witness, whosubscribed 
it in his presence ; and some time 
afterwards, upon the arrival of an- 
other witness, theTestator, in the 
jointpresenceof the formerwitness, 
and the other subscribing witness,, 
acknowledged his subscription at 
the foot of the Will. The second 
witness then subscribed the Will, 
and the first witness, in his and the 
Testator’s presence, acknowledged 
his subscription, but did not re- 
subscribe. 

Held by the Judicial Committee (aP 

firmingthesentenceof the Supreme 

Court at Calcutta), that the require- 
ments of the Act hadnot been suf- 
ficiently complied with ; it being 
necessary that both witnesses should 
be jointly present at the same act 
of the Testator, and jointly sub- 
scribe it in his presence. {Oase- 
vient V. Fulton'] ... ••• 395 
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